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STATEMENT of THE ISSUES

I, /)?Pa//an'f'_% gu;l'f)/ fﬁecz (,'u'a’S‘ @/ﬂc_ffcc/
\\n\;clun'\'a(‘}(y, uﬂkﬂg&u';m;)\}/, and Un'.n‘TthgenT\y.

Q. /Jﬁpe//ar}‘f‘s Conv.cTion and Senfence
decived  Seom o deSecTive ndiTmenT.

3. The aU\Aen(c Was \.né‘sc‘M}C}cn‘( To
SoppeeT The veed (T of PesSess on WiTh o TeaT To
Sell,

Y. AP})&”QHT was depied The e flecTive
aes sTance of  Towal Counse |.

5. /}PFQ_”Q(}T 'S Senlence 'S ":Héf}q( as a
MaTTler ot law c“mi/or i The i TeresT of JL'.SKCC,

STATEMENT of THE CASE

Thal onlee abee™ Macch 7, 2607, A’/l/ac//;g,;‘/’
was arcesied Qm\%ar-‘f (Harreon C«;u;ﬂ?}‘ M, 8. G-

N 14
L\?
N

Sppr, OD The charge of  Possession of a CenTroiled
Cy \\‘?:TQ(‘)CQ u}“’\ 'EWTGF)T .TD

Sell, ThaT onfor ‘:‘(‘Eou'T
“;YJ\/ e, 2087, Appe NanT  was ind;cTed by « Harrisen
COO-’)T)/\ M\SS}&S\f'ﬁ‘. G(‘On(j 'Jo{\/\ and C/?cmyc tiTh The
C\“";M‘\nu‘ C-Q-Qe,;se ok \?01’3\%635}‘,0;} of CUQTMH@A Sn‘iﬁ’f:?‘rié(’-
T ToTenT” CMSS, (ode /—)m‘ﬁ. € 1229~ 139Ca) (1)) ] N EN-
hanced  Penaly” (Miss. ¢ & Ao % w1-29- 147 % and
‘WabiToal o%fender” (Mios. Code Dan. & 99-79-51).
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ThaT  onlor QQccT December 3, 2007 /?/)pc/-
\an'T (5u&)5€ﬁue-’w'T To « f]u‘\- Larﬂa;@, A’p/,)@ //0,07 en7efec/
oL ?\eq ot ﬁu}lry Te \PCSSL’.S(’}\DH et ConTreiled Svb-
STance w:Th InTeaT” in exchaunge oo a Ten () year
Sealence s o habi Tual c?-‘%ﬂenm‘/‘) and dismissal of oTher
PL’HJ. ng C;ham) ¢(s).

Dur‘kﬂC) Th({ Senlend ng S%Tage‘ The CourT
egfr\es%cc\ ”th\fT T\ne. P\eu—l,')arga;m@a’ SenTence mC
Ten Go) years Ciafeslen) wourd pe7 be bupured by
The CourTy The CourT ( Honorable Sfef/)fm A, 5,‘/0/9511/)),
Then SenTence d ,/3/){,’96//00‘7' Te a Term o+ 7’(,»/'8:'76/'(’10‘)
‘76&(‘3 }mlw}gor)rne;{'i'? as o /794)/‘7(,/({’/ Oﬂf"?ié’ﬁc/c’/‘) 7o éc’
Seeved in The CUS'T.)A\/ ot The M".SS]SS’.f)P‘, PDe -
erwenT of CorcecTions doy-4or-doy witheeT 7he
et\q‘.\j}\‘.”r‘\/ 0‘# ’PQI‘U(@ o 0')5/ 07'/)0':‘ @cér\/;/ re /662()'65

ch".UnSa

SUMMARY oF THE ALGUMENT

i. Pac | o b The \Y)C‘Ufierf)c.?T of ﬂf//)/’)Cf//QI?T/S
g\ Ty f\ea, was The p(‘OMtSc? o5 a Ten (o) yeanr
fh\%on SenTence ... Thes, hecgose /47/)/.96//&07 was
seaTence To a Term of TuenTy/ (1¢) vears ,f'/wj)/on,'s’or")-
menTy vaTher Then The pro msed Ten (o) ‘\/e"QnSt}
AP;MHQ;@T‘B g \'77/ Mcq Loces el yo /ur?ﬁ;r\y, Knoete -

;nf) . QD& | v’“TéHde,f'f]—c
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. The \né\éTmen‘T wWas C!e‘r"czc'\/;'\,’é, as ;T did
NneT &\c\enT\Ty Any Pe(‘soﬂ ﬁ//)/)e//o,)'f Was 0//63@<f 70 5@//’
To, as T wmledl ... and, Sorthermore so0 becesose T dd
NeT STdle The cz”egecl Weig b7 of 7he a/chgs‘

3, ﬁfp@//an'f's doe process rights &M'S\U.a/aTec/
as e evdence puT focTh by The efafe did o7
Show VaTenT, To SopperT The verdieT.

W, ﬁf’/’iﬂan'f was depjed The e $ecT) ve as-
sisTance of Teval Counscl, as Counsel Failed 7o
muesTgale The Lads and  CircomsTances of 7he Casc...
ancl) @rroneoosl\/ advised A’/ﬂ/»a//qn‘f v enlr a /)/ecz
of ‘cju]\r\/ T a dedecTive o diclmenT.

5. ﬂfPeHQﬂT'S Senlence 16 }H@ﬁq( as a maT-
Ter of \aw and/ir 10 The pTerest of jus'f,‘ce‘.., . As
/»)Wé\\qvﬂ ?\€Q~ qugq} ned  foc a o () years Senlence,
beT was nSTad  Senlence  To Tevenly (40) years.

ARGUMENT

I.

APPELLANT'S GoLLTY PLEA WAS ELNTERE D
INVoOLUNTARILY, ONKNCWINGLY AND
ONINTE LLYIGENTLY,

Tn The Case Sub juéice) /J/)/e//ém'fs
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plea 1S nvalid, hecavse The same s CenTered
around  The breach of The flea- 6&(*30,‘:/)@({ agree -
wenT by The STale, and The érropecos aduice of
Teial Couné‘ae'l- In Thig T’ejaf‘c(, a 3&)‘1'7'7 />/ea, Mmay
he  Sel aSide as an U'»“U«\'Tar“)/J when The /4/0/,1&//&/77'
Can esTablich ?P@juJ;CC)--por The mosT parT from

e S§fecTive assisTence as Tral COU/}S(Z/; and for

a [M‘Za'ch 04 Th@ fiéa%argq}r’)a{ a‘gr@@ Weal A}/ 775@
STale, /)f/?d//a/ﬂ CconTeads Thal The resciTs of an
(/‘,U‘.Aqn—\']ar‘y heqm‘mfj Ty be orﬂ@rei L))/ The CoorT

Lo W) prove Thece claims; See, \)\IRH'}QWJS V. STale,

o amm em e = . m mmm oea am wm e

473 S0.2d a1+ (Miss. 1995). See alse, 0, 5, V. Krags,
137 F.3d ww), ayq (4h Coro 1998) and  SceTT V. STale,
$17 Se.2d GL4a CM;ss. . App. 2009,

ParT of The nducemenT To obTain Appel-
Yanl's quilly ?iéa) Was The \;F’Xrbm]%d ot a Ten Cio)
years  Senlence of \mPr”\Sean}T» IT /s yel To he
decided V€ This ?FD‘MQS@$ Sealence was 7he marn
W dsce menT UﬂC{Qf‘{y}n‘) The fj\-’a'”—'/' /D/ecc A7 Qny rale,
T oannoT be Conc(uJei ThaT ,4/195//&/97"3 gu;”;/
?\ea Was Knowingly and inTellgenTly made . The
ConsV,TeTion requircs That a gu;lTy f]eca be made
Rnowingly dnd inTelligeaTly, as weid as volunTary; See,
TolleTT v, //enJersu/,,_v, “i 0.5 25¢, 1tk (1993) . See also,

o e - m— m— ™ e e T e em, e

Shafer V. Bowersox, 329 £3d ¢37, 45 (81 Civ 2003) and

- e W P R e o e = o e

ST Braéley\ 381 F34 bl 41 (7rh cin 1009,

e e e e e e =

fL{_,.



In respect To /)/)/)@//@)7’9 C’ar)feof,'qn, ThaT
his guilly plea is wualid | ne go\Ty plea CoHoquy’
was made a parT of The record  des gpeled for 7P
appaal. \N“len a Conv.Tion derives from a 30‘['77/ /o’ecz,
The CoourT Tepor‘fc"/‘ MosT Keep a verbal,m recerd of
The pleq Fm;‘meeé}ngg ThaT  Tale f)\ace in The CourTs;
'anc\oc\‘,ng The CourT's aduice To The CZCCUSCJ, 7he
ValuaTariness inquiey, The LfacTual basis Tnquiry,
cod The deTals of The plea agree menT. In absence
o Ths Y‘ecwc\, The CeorT 1S et enTiTled To f)resLJmc:‘
gu Ty ‘)\C&Q H«’)Ow,ng and U/)/u.')'fa/‘\”) See Aggy'!{;ﬂ Ve

- —— -

Alabama, 395 0, 5. 238, aud (4. See also, U, 5. V.

-— e e

Corcea-Torres, 386 F3d 18, 2+ C\“JT Cir 3003}) QOC] ._gfff/.;

—— e -~

shaw_ V. STumpf, $45 0,5. 115, 183 (20es),
In The case al bar, Teal Counsel \nformed
/)Wa((oﬂ Thal 0 cxchQrvga Lo his 9o, \T~/ pieq, 7haT
he would “anTer alla’ receive a Ten (w) years Term of
';mgrﬁ»skeﬂ meaT, However, /?’//)z//bn'f was Senlenced 7o a
Term of  Twenly (2 years in //‘{S(mmmﬁ In This re-
gard, The meflecTive assisTeoce of Tral Counsel pre-
venTed Appe llonT from enTering a Kndwing aad vejun-
'Tam/ 6&).”’7/ 'Dl(i(l; Sﬁ(’,) l—\"_\l _\L _.l__cgl%_ha_i‘l‘) w74 0,S. 53,
sa ( 1985). See alse, \_;_\rv‘(_w\_Yg_'g.,__Sj_a]g, 75i Se.Ad  «8f
(Miss. T App 1999) and  Readvs y._STale, 837 So. 14
n09 CIV\'}SS. T /7‘/)/9. ;OO?D.

Hecein, Appcl|qn'T %}gnci @ Pfeaméarga.‘ﬁ

-
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agreemenT Soo a Ten (p) years SepTepce of ;m/ﬁr‘;NSGO'-
menT 0 C%Chcmgc for WS 50\\‘)'7/ Plea, AfTer T/)é

STaTe had Sccured The ConvicTion--via The gollTy plea
n quesTionN-- The CeorT Then SenTenced ﬁ/?/)e//&ﬁ 70
a Terw of Twenly (120) years }M/M\JSO/Z menT, rathe~ Thas
The agreed ovpen Ten Cio) years Term. Ion 7h.s r‘ef;a‘rcl,
The plea- bargained agqreemenT was hreached by 7he
sTaTe. The deTerminaTion of wheTher /)/ea agreemenf
has k@en LP@QC%@A_‘_‘.‘L‘S ge‘\lerfzea/ Ay The Jaw of Cm"/'racl's,
WwiTh Some @xce(,»T;ons'i IDUC Prvccss requires Thal any
amk‘,gu}‘ry be ConsTrued ageinsT  The qovernmenT; See,
V.S V. “\i‘.\(q-Va‘unez, 536 F3d 181, g1 (\om Cir.

o o am— —— . —

e e i i

— — e e g e - n -

1080, 1097 (Q+h Cirv 2ceq),

In The Case a7 bar, ﬁffz(/an’f’s gui Ty /)[ea
was o\ \)Q\oﬂTQr% Know.ng ¢nd }/’)'7'5//?3¢/JT° Thos, The
dame 1S ‘m\!a\‘\é, and musT be Vacaled; See, CourTneX

— ey = o -

N, STale, 704 S0,24 1353 (mSS. <T App. j999), See also,

O

0.5 V. Sibley, wws Fad 754, 959 (Sth Cor 20el) and

e — o —— - —

PucleTT V. 0.S., 129 S.cT. 1433, 1436 (2009),

— —— am  m am —

IT.

APPELLANT'S CONNICTION AND SENTENE )ERTUED




FRoMm A DEFECTINE ZNDICTMENT.

In The Case  Ssb éué\'\ga) The o0 diclmenT
was defecTive To Sodh an exTenT, ThaT |7 Ae()ﬁ ve d
Twe CourT of Amﬂ.s(\\c""\"\on suer This Case . Un&@r
TS A}QTVY\Q(]T’ The TON\Q\ CourcTl ha@l no juA{C‘(C&(
au'Thor\Ty To G.CC@,/JT /:)//Oc*f//&n/’g jU'\lTy r@a) and 7o
"\mfcsc Seoleace n Thig Case, See, U, S, V. O%;em:,

Rl T s et

— - - -

U, Sy 134 F34d 40, +7+(\9T Ci i /‘7‘7?) anc{ /—/Of“ri'_s_

i, g —

N, Ui S, 14 Rad e, 13c (ilh ¢ie 998),
The yn A cTimenT thrge /4/‘/)@:4/&/77 yn per-
TenT th’\'j Tha! he oo/or QL)UUT (Yanuany i, 2007,
dd Roowingly , wildelly, unlawfoily and -}’e./!gn,ous/y
pooSess CoCaine, w Th mTeaT To Transter or disTe'-
boTe® See €X b T- 4. The ndiTmenT Lailed T \den-
‘(;fr\/ any feFSOO whom The /9/’/3//0/)'7 inTended To
Transtel of A’\S‘T(‘}Lch The Cocaine To. Thus, 7he in-
dicTmeaT  was ?a;‘.”/ defec Tive ; as noT /JUT'/’.‘/)g 7he
Awd\oﬂ on SctficenT noTice of  The c/mr‘ge againsT
homs See, BryanT Vb STale, 17 soo2d 131 (Miss.
V. STafe, 588 So.2d 438

——

1483).  Sec &\50, %T_“\‘_”\S%"EL‘X_

- — = amm A e s m  ae

(M35, 1995).
"Th@ ?DU{)STC{()CG :)”F an ;/)Clikcf//m@/)7 Cé(?l“s-
aG Pp3Sessiin W Th 0 TeaT To Transter or das7m-
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buTe Cocaine . st allege The weignT of The
ConTeolled ScbsTance in UclUCA wn The Case; w/;;’c'/;
6«:(\3 wéit)h'\' S‘nouf& al20 be roven. There 1S 100
menTion  of  The WeighT  of The @eaine ;o The )/,’cffcf‘
MenT=- Making Sume Salally de fecTive; see, U.S. V.
Dogge TT, 230 Fad 1o (sth ¢/, avee). See alSo, U.

r— — v — - —

Tamisen V. STdley 73 Se.3d s¢7 (Miss. aon). 7he
amouvaT CweignT) of The allege d deogs in The case s
an elemenT of The offense charge. .. 7he cbsense of
Same inval; dqTe The wndicTmen.

The only evidence ()P&SGOTec{ by The STale,
as charged Vo The ndicTment, 'S TheT ﬁp/m’//aﬂf
?osseSSc& Cecaine . Th “aTeaT. There s no ev-
deace  whdsoever To SepperT The />or~7iar) 0§ 7he
ChGr*c’@ ThaT AW&IIQO'T )n'/’enc/er_[ To  Tronster or disTr -
boTe The <) d Cocayne. Rule 7.0, of The Unferm
Roles of CircudT and C'oun’fy CourT  PracTice bolds 7haT:
W The “nA‘.chenT vpon u\mc\n The c]e-vendaﬁ’r s 7 be
Teied Shall be a plan, concise and definTe wriTlen
staTemenT of The essenTial facls ConsT ToTing 7he of-
fence charged and Shall $elly noTidy 7he dedendonT
of The ndlore and cquse of The accosaTlop.« In Ths
ve spect, The yodicTmenT 15 [acking) Sce, C.QP?LQL’_A__\L’;
\. sTate, 423 So,2d 133 (MisS. 1983). Sece also,

— o am —

drane V, STaTe, %93 So.2d 29« C myss, 1950 and

g g — g - o —

-9 -



— e e s v e e e e ee

In The (CaSe aT /)d:‘, The )!7(/;57/'78/27 (Jas
%\aweé, and as Such Wwas ynscflicienT as 7 pu'/'—
Ting /-)f’/pe//anr on Melice ¢f The C/?Gr_cc against
Wm. Ao odicTmenT s neT SofficienT € 0T fails 7o
8TgTe a waTecial elemenT of The oftensc. /Jerg,‘,;'
The dicTmedT did T \*C\e"’T”CY . person  or even
G FaTenT\ah ?ers@n 1o w(ﬂam A)f/ac//b,y'f snTeaded 70
TransSer or disTeboTe The CGocaine 70 ... Dor b oTer
alia” &d The ndicTmenT 1isT The omoonT (w(’,'gh'f)
of The Cocaine ‘;nu.aich‘ In deTerm‘.ning w/&«fﬁe#
an \ng\‘.cTMe/{T SU-Q-C;(;;cn’le oform g The d@qcenc/an'f ot
The offeasc C\ﬂargcé, The Courls give 7he sndicTmenT
a Common- Sense consTroclion ) See, U S V. Do Bo, e
Fad 7 179 (A Cin 1999). See also, 0.5 V.

iy — e —

Hoover, «i7 £3d 4, 4waq a2 (S ¢iey 2000) and

— ——

o~ -~ —

An Pelecsen V. STale, (7/ So. 2d C¥¢7, (53

o — — o st

(Mies. 1240, quoTing wiTh approval frum Love v, STeTe,
52 Scad 10, w1d (Miss. 1438), held as $eilowg NIT
5 foadamenTal, .. Tha ag \nA;cTMCﬂT, 7o be e flec-
T.ve as G‘UQ\\ MusT SeT £orTh The ConsT,TuenT eke-
meaTs of o Chwniaa) effense s £ The fads Ql’egeJ
do noV consTTuTe Such an o"iijr’@/}?S@ (}JJZ’A}n 7he TJermS
ancl /’()@cn’)}nj ot The _/aw or lGws o0 &J‘/),C/) ’766

CccuSa hhdn 1S l)OSeA, or ,47 The ‘v’acT% G“egg /U,,,)/

9-



all be True aod >/eT ConsTileTe 7o c*;w(’ex?S(’,, The 1 n-
didTmenT g JosciicieaT. . . Euery MaTerial facT and
eqgsenTial \ngredienT of The eShense - - every esserlal
elemenT of The offense-- musT be alleged i Th preci-
sien anJ Cer‘\”c«‘.nTy)(or, aS /%’.s éeeﬁ 5'Ta7’@<f, e\/en)/

facT which VS on e/@me/ﬂ' i a /«)r,i,m/.‘l facie Case of
go VT wmusT bhe sTaled in The TndicTmenT.” 7he jo-
dicToenT in quesTion was lacKing n STaTing 7he
essenTial elemerT of The offense Clorged: See,

— — = —_— e -

Jowers V. STaTe, 593 Se. ad 4t (MisS. 992) and

e — — o~ —_— e e —

Mitlee N, %Ta'Te) Gy Se.ad 127 (/V)s%b /‘7‘/’#).

— e T A e em e -

11T,

THE EVIDENCE WAS TINSOFFICTIENT TO SUPPRT

~—

cu’-.éeﬁce, ThaT ﬁﬁm (JleaT ?\om?ed To TJransyer of

A’.s"Vrs\suTe The Cocdne |n question 7o Gny one . s fedore
meaToned even The indicTwenT Sailed 70 ideaT Ky
o Name Such 4 persen. Una\er The DUe Precess

Clavse of The FifTh X,FGUFTC’/&V?TH]' ﬂ/we?/)c/mef)f, The
pruaecuTor 18 requ'q*cd T prove Bey-ona' Qa reaqsen-
qk\c)_ C\OG\GT eucr-;/ e(@menT o&: 'Th({ Crime u}T/y (,U‘/h‘ch

In The Case b juA}cej There was N0

-10-



a defendaoT 1o Charged. The reasonchle dovhT
require menT apphes Te elemenTs Thar disTipguish
@ more Secus Crme Leom a \ess Seripes one--
a3 To S}MPie faSScSS;Dn GF,)DS@J To P0SScsSin Wi 7h
inTenT; See, HellingsecTh Vi STale, 392 S0,24 SIS

— - —-—

(Miss. 1a8)). See alse, Q_lgyjc‘n‘\_/._ STale, 531 So 24
wig (Miss. haa) and  LaTiglays No_whiTley, 93 F3d
205 C5~fh cin MG\QQ

The ~mcx}chen'T QhGr?j@A ,/77/)/93//ar7'7' i Th
ppssession of Cocaine, a Scheduled 3T ConTrotled sub-
sTance | . Th inTenT To Transfer or disTribeTe . Be-
cavse Mo person whem The alleged  Transfer or dis-
TeobeTion was To be Maée) u/ﬁ/oarenf/y 7h; S 0//@962--
Toon wag Y‘”\Qée G N The amecn T of CoCaine hal (eS
‘N /)We (lanT's /DOSSCSS}DOC However, The mere amponT
ot drugs  presenT in a SelecT Case | Vs jnsofficienT
evidence of an nTenT To Transfer or A]ST{‘[BJe; Sea,
E_{!&JQ(LA‘Sﬁy; STdVe, 615 Se. ad sqo (M:ss, 1993) . See
21\50) Jenes N, _STdle, (3s So. 2d g3 ( MiSS JT94) and
Morray V. STeTe, 43 Sooad 921 (Miss /774).

The uncler*Sy}ng LacTs of This VnSTenT
case | s ThaT j‘\ne Ce Caine posses%cl by A/pe//m'/’
coold have been for hig fs{‘sona/ use. A Cocaine
0Ser VS 3\;’5"\’ W\ Ke Gy O‘T/éer*_ ConSdmer, The Mure
meney on /Mncl) The more c//‘ojs Tha? you Can 6uy.
17 has Q(ways heen Scz;a/, 7heT Cocaine 1S Q

-1 -



rich wan &mﬂ\ becavse o©nes who 0%es VT never

6@'\’% eﬂoughh 'ln‘ This \“Cgar*AS) CL})S&’)'T Q f)@i‘S@ﬂ whom
/}P,oel/an'!' é,,,-l/‘@n‘g/ed fo Trans$er or dsiribere Some 70, The
Coccine Couid have JusT as easity  heen For Appellen7's

Je, s06 So.2d

own ?ei“Sonai .US@‘; See, @cgcjxgg’\_/._§'fq
25+ ( Miss. 198D and UL S, N 3Kipper, 74 A3d 0¥
(s cin 1490),

There  was ﬂo‘Th}m) W The ‘mA}‘CTMenT orr
e ‘orcgecuﬂen"s‘ offer of Pr’uc-@) 'GS CU}AG:)C@ 7h 47 /*:7//@/--
lanT nleaded To Transfer on c\lg"\'(‘}(ouTe The Cocarne . 77}05‘
‘T come down To The LacT Thal The Pru‘gecﬂ;on‘g
C\nwga of YoTenT 18 Mei"c/y a /Drcsunpﬁ‘f,‘,g/y, A pre-
Svmﬂ\vn 'S an e\)‘-.c\en‘T}Gr\y ée\i;CC_ Thal enables The 4adl-
‘Q\"\A&" To Sod G STaTu.TDPy eleme.ﬁ o a Crime - - Ca//e/
an Y Ui maTe” or “elemenTal” factT-- Leom “hasic” or
“C’,U'ic\(’l*T"O!"y" «?QJS G‘ﬁ”@a(()/ fFD\)Cc] bc’)/(mr{ u reaﬁaﬁc;é/g
dookT. Hewevers, The Su‘f)reme CourT has caoTioned That
a P{\CSUMP'T{M VS L}n cors Vi TeTioral 54 0T uqclie‘rm;mcf (s)
The J;acT‘é‘.err‘s res?ons;k\\}'Ty... To £ind The [c/emm'/'s
of a Cf‘Mﬁl ke\/onJ Qa reasonable a/c)c,zéT; Sce, Zn Re Win-

o - o -

SWip, 331 0.5 358, 3ew (1970), See also, Sellivan V.

by

- — . —

- e e mm e mm e e -

—— v — e

Stg 0.5, 735, 20t (2000),

/;’CCC‘PT\an ///>/0c//6/77‘5 geilly f)‘ea Lor
prsSession of Cotaine w.Th joTenT To Transfer or
A‘»SWN&\\!\'Q’ W ThooT any F»”Gc;fr1 of The /‘c27’7€!‘) and 7hen

-0 -



'mPDC‘n% Genlence for Said Charge | amoonTs 7o A
Mmscarmage o J eslice | See, U6 V. \N%Te 40e f3d

-—_—-_‘_—.-__-

$217, 83t (th ¢in 2es). See alse, U.S V, Lo,kA Me&na,

- e e - - -

w6l a3l 124,939 (Lh ¢ino acol) and U.S V. ArocTa,
41s Fad 617, 681 (Sth ¢ 2007), Zp -ﬂ,g reqand, The
cTale's La)lure To meeT Ts burden roof Shovid

rescil n /J/‘[h.//oms aCC]UsITG‘ See Mc_ enzig_ V.
S

=<

k] o e -

fi'ﬂb 3206 3& 121, 728 CLth ¢ 1c03d) . See afso,

0.5, V. Scu%uc\ 433 F3d 580, 59( ((8th Cit 200L) and

e e e T T N i

U. S V. Hq\ 515 F3d 186, 19% (34 C{‘\&00?>,

-_— o —

TV.

APPELLANT WAS Dewieh THe EFFECTIVE
ASSISTANCE oF TRIAL COUNSEL.

The SiwTh  AmendmenT To The Uniled STales
ConsWTWTion guaranTees ThaT, Criminal defendanTs ave
enTiTled To The assisTance of Counsel i presenTing
Their defense, The righT To Covnsel 1S a Fu;)damc/)f“/
FignT of Criminal Ae¥61)cjanTBj Ioassures The fairness
and Thes The '\eqf'T\MQr'y of The aJu’eF.f)’my /)reccscs; See,
Rirmelman V. _Merrisen, 477 0.5 365, 374 ()980) .
ForThermore , —The UniTed STaTes )bffg;qa CouorT has
e coon, zed 'Thﬂ The ghT To Tral Counsel, |3 The

rigwT T The effecTive assiSTence of Trial Covnsel;

13 -



McMana V. Richaedsen 397 5. 959, 77/ (19).
o 'P@//Oz’)'T S Ceon,zanT of The $acT Thal,
n order Fo prosve This neffecTiveness of Coungel!s
clam, he will have To esTablish Thatt OY couvnsei's
rePreSCnTaT{on el below an o‘;jccT\ve STandard of
and (2) hoT fer Counsel's errny, There

— —

—

()

\

reasonablencss)
S a reasonable ?rokab;l}'i'y ThaT The ouTeome of 7He
?rbceeA‘.ng weu‘\c\ have been c/iﬂércn'/‘;‘ See, §Ir_ic_if<_(_a_n_d_
Vv, washingTen, wee 0.5 wes (1989

In The case Svb pudice, Treial Counsel,
Ro\oer"\' Koc‘ﬂ) Cémm'.“‘\'e.cl Mui'T‘,FiC errsrsy w/),'(/) Ser\/zc}
- c‘ke‘)(‘\\i@- /@/0/9@//@,97 of s ConsT,TuTiinal righT To
The ef{fecTive assisTance of Teigl Ceunsel. Zn respecT
T These ecrves) There (was no equal TesT of The
QAU@.FSQ‘".\Q% ‘.PWS@CUT{\M»\}S- cie&r)sel and as « fuerTher
resuiT A’f/’ﬁ’//&fﬂ was cje/or*}vc’(f of his due process
tygnT To a Fair Tevel == 10 This Case ¢oyminal Pr‘eCeeJ(’ngS
ending in a guilly P\ea; See, McKRenz,¢ V. STele, joi Se.
2d st Css. 1959 and TeipleTT vy STale, Gl So.2d
125G (M\SS. 1‘1“1”53. ?f‘)mawi-\\/\ had Counse| neT f)rbmfseq‘
oni\/ a Tea () years pm‘sw 56477;7/9("(/:) ,é?/'/)e//mﬁ /More
Then hikely  woold have by passed The eaTry of his guilly
?\@CL and wenT T 'T/’;c?/‘) Sec H‘Q_r_w_)q’(f)_ V., gj’];qTe) G+ 3
Sv.2d 20 CM}SS, ¢T, /Q/)/o, :Qoed),

Heee' n, Teual Counsel, ,nTer alia, $ailed To

)

QA@qUa"Te\y MeeT . Th /Q[)/)c//‘aﬂ'l' To di§C0SS The case,

-4 -



Qﬂ}\cé To o\&ére‘ss Key Lacts of Aesgenbes, ¢t Teo asCer-
TJaon That j)c'T«zn'TIal de {eases did neT exisT, whieh
AmoentS To Toval Coursel's QQ}‘U(‘@ ™ C’c‘-nAucT an y Ty,)e_
cf “nAePenJenT prc’fo‘m invesTigaTien inTe The True 4acTs
and CircemSTances of The Case. Teial Cevrsel has an
o‘o\}gaT{on Fo ConducT a Subs’Tan'Tial ;ndef)er)cleoT pre -
Toel invesTigaTion oo cach of The plavsible lines of
dedense . An '\nAepanen'T SvbsTanTial invesTigaTion S
505? whal The Term \MI)\SCSA—ET AD@S‘ncT AemcmA ThaT
Covnscl discover every shred of eu;‘ole/)ce, boT ThaT a
realonable mguiry nTo all )o\aus‘.L\e de fenses 4 made
see, US V. Coanic, Hit 0,5, wug, wsa (1984). See also,
ng_)f;_\\*aa V. Beard, sus U.S. 394, 381 (2005) and Higgins
V. Remco, 470 F34 o, 030 (bm cinoacod),

Tn The Case oT bary AppelfanT was jndiced
and Charged WiTh o facially and faTally defecTive in-
dicTwenT. A?Qcﬂan Was charged in The indicTmenT
wHTh pOSSESSioN o% Cecaine wiTh ipTenT To Traﬁsfer‘ or
deTebuTe . Howeuer, The ndicTmeaT &4 neT | <\enT(¥y
any person AppellonT  was qlleged 7o Trensder or ds7r -
LoT The Cocaine To -- ner &d The vadicTwes? Lio7 7he
amounT of dregs p ™o Case | lacking Rey’ elemeaTs
of The Chargfzd a-%cen.s@; See, Hg-gf_}pﬂon V. NuTh)

— - e oy e —

- e e = m o A m

- e o o o oom ma Vo v o e

U e F2d 249, 358 Cs-rh Cify ‘100"0.
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RaTher Than CondeeT an )na/@/)znz/e/)'f pre-
Tr.al ‘.n\,'es'r‘.ga’\'{z)()3 Tewal Counse | ‘rc(ieé\ Sa\e(y on The
nYorrmaTien \_J}Sce\)er\/ ,'»)CiQKeT‘l‘ Prnuiéeri To him By’ The
?FDSCC(JT‘.DV) To prepare To deend A’/’f&//a/ﬂ ,n Thi's Case.
In This regeed, Tr'\q\ Covnsel was ToTally unprepq(‘e_c\
To edfecTively defead AppellanT i This Case | and pre-
ceded by ’mc\uc}ng ,/77/93//0/)7 7o coler a plea of qoilly,
resciTing n nefbecTive ¢SS$iSTonce of Teial Covnsels
sece . Willlams v, wWashingTen, 59 £34 ¢73, ¢79 (7m ¢

— o —

1945) . See also, Beene . STale, 90 So.ad 1152, 115
(Miss. ¢ App. 2009 gnd OuTlen Vo Rearney  wiw £3d
wol ) wiw (ad i 000,

The Pre_\ia;\}ng argumenT /W@Sen'TeJ perein
demonsTraTe ThaT Tral Covasel's ng.?ormar)(‘e was
deﬁc;g,,‘“\“ L‘Y_s_rg* V. QuarTerman, «+9§ F3d w456, w90 (sth
C e ;om], and ThaT, Counsel's Ae'QICIgnT per‘“;'ormaﬁcc’ re-

SuiTed \n fr*ejuc\;ce To /Jppa//cm'T [\ﬁ/_;fgg._’\_‘v; DreTke,
wul F3d 599, 013 (shocin 2eoe], c\eer]\}';ng ,/7}1/9@//0{#
hie ConsTTeTioral mghT To The cffecT ve ass sTence
o4 Tewal Counsel--and hs due pProcess imghT To @
Lare Trigl, T Thig regargj ,/7’/9/93//4/77 'S enTiTled 7o
The relied Seoghl, or aT The feasT an ev c/é/)'f/c;/“y hearing <
see \ilams V. Tayler, 549 0.5 363, 39¢ (a000). See

alse,  Glover V. Y. >

— e e e e e = e e

-1~



V.

APPELLANT'S SENTENCE I8 ILLeEGAL A4S A

MATTER oF LAW AND/eR Ty THE INTEREST
oF JosilcE.

In The Cab%¢ Sub /)bd.ch, ,47/)/9@//0/;7 wa
\ead To believe --as an indece menT-- 7ha7 he weoid re-
cene on(y a Ten (1) years /OP;SOF) Senlence [n ex‘C/mge
fe hs guilly plea@ Howener, éumg The SenTencing
STaye, The CourT SenTenced /;‘/)/oe//c.n'/” To a Term of
TweaTy () years imprisapmenT Jes,o","fc The P/ea agrec-
menT Lo Ten Cin) years. In Thig \*@Sf)ec'T, /-7/,7/2/5/)'7”5
genTence 1S egal as a maTTer of law ) See, U.S.

- - -

V. 0lanc, 567 0.5, 115, 232 (1993), Sec also, U.S v,

o~ - - - - —

Bockery S+3 U5, 220, 224 (2003) and U S V. Bigelow,
woy F2d 39%, 350 (5th v, 268 6) . )
Duvm% The Course o-? The PreTr;q,( p]€Q~
bargaining Session, /J/er//of)T asSeprled To Teial Cooun-
Sa\ That e was o\n\-\/ 3\)\\'()/ of Pc%%eSSiOY\,
buT To o Q\m‘\\)a’é Counse | ;gjrwy"@J /),m c;"f;"c/
C(\\\j \’\ct_s,sTgJ N '\ﬂd'\)ﬁjn;‘) 4‘/7/9‘6/47’»"17 70 enjer &
f\e?i o+ c*ufs\Ty‘ i exeiange  for o Ted (o) years
\M\%On Sealence ],u(t be T Seived c/qfwﬁ:‘-ffc;/‘];/%w’
AN Awd\\aﬂ Was  Sealenced 7u Twealy () YIS,
raTher  Than “Thda(j reed vprn Jer (10) yeor /1/‘»'30/7

-1 -



SenTenc o v« Serd TwﬂwT/ (29 /éw% heing /mou:mf
) \,aD\uTiun O‘T /'/)/? //0/’/5 du /)"J‘(,Q 5 S I' /7]})) JCC,
0.6 WL Mm}\m A63 /‘2& q4ql, #9595 Q(nh Cit )OO«)
<05 Fad ws, it (ffm Cor 200).

I7T Can 6&5{"\// fw: )uzJ 7/%'7 TAL mLA m/)/
ﬁé QrCo T Court Cominal Cases gre /‘duu/u / A/
gl Ty M@cz% . 0l a STale Q?ra%@cu%r\) GSs well as
dedense Counsel Serues up o CH‘L Y c/uu a C]u 1%
plec , The  ohter mosT be Suifilled. because n The
Sgning and lor uu.um) of  Ths )u\{/ Pk‘f 7he auu;@d
V\CU‘% Qwu\/ hg L)u‘h/x \m% S(\_c {(,/f’ In 2T 1((-’/1{ // |
This ofher of a Ten (0 years  prsos Senlence | akbler
L3Ny e ff‘Dr\uc T }/74/0(6 f{/% ’//(;/)7 7o @aolen bh.G
F\L’CI Serious ‘\/ J\;ubd/ QSfieU“ The +cur/’€JJ. e
o)mTy (,,;f/*r )wb\C 16/3 vTaTien of j,cl.(m( [’PCCL‘CJM)U‘;S;
gee, U.S. R\.«\\L\/) 4ss Fad 303, 308 (G cir, 2ecn).

See a\:‘st‘) _\,S '\I'o_(sxoﬂZasez- ICI(qZuQ 529 F%J 193

29k (S cor 80e’) ond @:};\__»,_y-_'(:)gz_(_a:‘l__f, 51% £ 3d 5185,

519 (74h Cov Dee’).

ﬁs; a role-ot- (\am. Appe_i\aﬂ has & Con-
sTTeTonal mgnT To a leqal SeaTeoce, In tacl, T
Coutls \m\\s T\“MT The Py hT T & iggjq{ Seni Tence
afTer The sTale has secured « Crimnal ConuicTion
S Q@ {‘Aun damenTal \c}cm%&’ﬁu Tt ned [r}}gm . Thes,

The \'.m?c:?,{. oo of  The Tbvd.‘ﬂr)/ (4) years /)w,‘gguy

-15 -



wasS 'sm?m’séé o e leTen ot /—)/)/og//(j/;/”fs Con S TU-
Tienal rights) See U.S_ N welfe, 245 A3d 257, 20]

Qgé C\ 301_;\"3‘, Sce &(SO) p;é; E‘i.‘ﬁ‘j_@,ﬁf@) 5493 /'“73’(./
4k, wan Cwh G 2008) gnd U SV Burns, Sae F3d $S1,
ess (st Cito Ques),

MC%T) el GH) Teval )\‘v‘t\‘jﬁ%' -Q\ml‘x\(\fj% ot
‘Q&CT, an \ CDﬂC(\;E’;}U:’)g (’r l(l'uv‘) aré Ni“(’ft‘;(fc(,(;,ﬁfz; O’Odé’/‘
The abuse of disceeTion STandands o A Ter The pryse -
wTion and defense enTered 10Ty o plea- bacgain agrec-
MeaT Ser o Ten (o) years prise scoleoce @XC/;’QMJQ”
Fo e /Q?Pd(\an'\"% ﬂu;!(’y f)\ca) The Tral CourT alboocd 1Ts
docreTon i mpesing  d TwenTy (1) yedrs pises Sen-
Tence’, Se¢, US V. Fermandez, w3 A3d 19, a2k (ad

Ci dol) . See alsy, U5 V. §qj?£h€z::\3':uf§z) gyl F3d

oty e (o <or esd) and 005 V. Gally, 553 G.5: 38,
sc (as07),

From The ouTseT of These preceed-
;\’\33, T hc‘\% Ne vee })ffcj'/"/ d’;‘S/ﬁ»’///c’g( AR c{.é’/?/‘c’r\( ka/’
Appe flanT  was f)mrn?f;c d a Ter o) VECrs /msw e«

]

Tence 0 ZXC"‘GM}C '{:U(‘ ‘lh‘n S gu E‘Ty Ple Q. once /,;/’)C, /-
tan ™ ‘nwj e e { h. M sels - - b 4 CO e o g 7he
agoeed upen gy f\@a -~ The Teal cCourT Then
i \?\)%Cc& 08 Tw‘ean’ (20) ’)1601”‘_5 Sealence /{,p'7ﬁe/\~
moce, adTer The Tral CourT osrmed /7’/)/5 [onT ThT
The  Ten (o) years /?v{svﬂ Sepleoce (vas pel Te be

7, A ()DSCA, The Tnﬂ Coorl A(& ne T :P'p\\;'b'\ A& A f)P“ ('{Q:)T

..;C]_



an O?)orTUO i/ T wThdraw The ;}L*}!TY slea. "/’/)/ /-
lanT's  CurrenT ’9f55°‘i" SenTence  of /Cw’ﬂf/ (10) yeer 5
ameenls  To an uncenscionahle 1n 4J\T ce , gnd T0¢
Same Sbouli /)c, Vulq /gL{ and ST d)r(/(,, _)LC.] .WE_T'Z. V.
3Tqle, 583 So,ad 363 CM}S% 1957) . See a\%u
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FIRST JUDICIAL DISTRICT, COUNTY OF HARRISON No. 5 2901- 07-58y

POSSESSION OF CONTROLLED SUBSTANCE WITH INTENT

Section 41-29-139(a)(1), Miss. Code of 1972, as amended

ENHANCED PENALTY - Section 41-29-147, Miss. Code of 1972, as amended
HABITUAL OFFENDER - Section 99-19-81, Miss. Code of 1972, as amended

THE GRAND JURORS of the State of Mississippi, taken from the body of the good and lawful
citizens of the First Judicial District of Harrison County, duly elected, empaneled, sworn and charged to
inquire in and for the said State, County and District, at the Term of Court aforesaid, in the name and by the
authority of the State of Mississippi, upon their oaths present:

That:

JAMES KENARD PARISH aka JAMES KINARD PARISH aka JAMES KINE PARISH
in the First Judicial District of Harrison County, Mississippi, on or about January 14, 2007

did knowingly, wilfully, unlawfully and feloniously possess COCAINE, a SCHEDULE II Controlled
Substance, with the intent to transfer or distribute the said controlled substance, contrary to the form of the
statute in such cases made and provided, and against the peace and dignity of the State of Mississippi.

After he, the said James Kenard Parish aka James Kinard Parish aka James Kine Parish, had previously been
convicted on June 25, 1992, of the crime and felony of Transfer of Controlled Substance, said conviction
having been in the Circuit Court of Harrison County, Mississippt, First Judicial District, being Cause
Number 26,804,

in violation of Section 41-29-147, Miss. Code of 1972, as amended, under which Section the State of
Mississippi intends to seek twice the maximum punishment for the crime of Possession of Controlled
Substance With Intent, to-wit: COCAINE, a SCHEDULE II Controlled Substance, and against the peace

and dignity of the State of Mississippi.

And we, the aforesaid GRAND JURORS, upon our oaths do further present, that he, the said James Kenard
Parish aka James Kinard Parish aka James Kine Parish, is a habitual criminal who is subject to being
sentenced as such pursuant to Section 99-19-81, Miss. Code of 1972, as amended, in that he, the said James
Kenard Parish aka James Kinard Parish aka James Kine Parish, has been convicted at least twice previously
of felonies or federal crimes upon charges separately brought and arising out of separate incidents at
different times and has been sentenced thereon to separate terms of imprisonment of one year or more, to-
wit:

(1) On June 13, 1988, he, the said James Kenard Parish aka James Kinard Parish aka James Kine Parish,
was convicted in the Circuit Court of Harrison County, Mississippi, First Judicial District, in Cause Number
22,016, of the felony of Attempted Burglary, and, on June 13, 1988, in said Court, was sentenced to a term
of five years in the custody of the Mississippi Department of Corrections; and,
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(2) On June 25, 1992, he, the said James Kenard Parish aka James Kinard Parish aka James Kine Parish,
was convicted in the Circuit Court of Harrison County, Mississippi, First Judicial District, in Cause Number
26,804, of the felony of Transfer of Controlled Substance, and, on June 25, 1992, in said Court, was
sentenced to a term of three years in the custody of the Mississippi Department of Corrections; and,

(3) On April 12, 1994, he, the said James Kenard Parish aka James Kinard Parish aka James Kine Parish,
was convicted in the Circuit Court of Harrison County, Mississippi, First Judicial District, in Cause Number
28,115, of the felony of Burglary of a Dwelling, and, on April 12, 1994, in said Court, was sentenced to a
term of ten years in the custody of the Mississippt Department of Corrections; and,

(4) On April 12, 1994, he, the said James Kenard Parish aka James Kinard Parish aka James Kine Parish,
was convicted in the Circuit Court of Harrison County, Mississippi, First Judicial District, in Cause Number
28,116, of the felony of Burglary of a Dwelling, and, on April 12, 1994, in said Court, was sentenced to a
term of ten years in the custody of the Mississippi Department ot Corrections; and,

(5) On October 11, 1996, he, the said James Kenard Parish aka James Kinard Parish aka James Kine Parish,
was convicted in the Circuit Court of Harrison County, Mississippi, First Judicial District, in Cause Number
B2401-96-00019, of the felony of Uttering Forgery, and, on October 11, 1996, in said Court, was sentenced
to a term of seven vears in the custody of the Mississippi Department of Corrections; and,

(6) October 11, 1996, he, the said James Kenard Parish aka James Kinard Parish aka James Kine Parish,
was convicted in the Circuit Court of Harrison County, Mississippi, First Judicial District, in Cause Number
B2401-96-00020, of the felony of Uttering Forgery (two counts), and, on October 11, 1996, in said Court,
was sentenced to a term of seven years for each count in the custody of the Mississippi Department of

Corrections; and,

(7) April 19, 2002, he, the said James Kenard Parish aka James Kinard Parish aka James Kine Parish, was
convicted in the Circuit Court of Harrison County, Mississippi, First Judicial District, in Cause Number
B2401-01-375, of the felony of Grand Larceny, Count [, and, on April 19, 2002, in said Court, was
sentenced to a term of four years in the custody of the Mississippi Department of Corrections; and,

(8) April 19, 2002, he, the said James Kenard Parish aka James Kinard Parish aka James Kine Parish, was
convicted in the Circuit Court of Harrison County, Mississippi, First Judicial District, in Cause Number
B2401-01-375, of the felony of Receiving Stolen Property, Count V, and, on April 19, 2002, in said Court,
was sentenced to a term of four years in the custody of the Mississippi Department of Corrections; and,

(9) April 19, 2002, he, the said James Kenard Parish aka James Kinard Parish aka James Kine Parish, was
convicted in the Circuit Court of Harrison County, Mississippi, Second Judicial District, in Cause Number
B2402-01-664, of the felony of Shoplifting, and, on April 19, 2002, in said Court, was sentenced to a term
of four years in the custody of the Mississippi Department of Corrections; and,
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(10) April 19, 2002, he, the said James Kenard Parish aka James Kinard Parish aka James Kine Parish, was
convicted in the Circuit Court of Harrison County, Mississippi, First Judicial District, in Cause Number
B2401-01-894, of the felony of Accessory After the Fact of Armed Robbery, and, on April 19, 2002, in said
Court, was sentenced to a term of four years in the custody of the Mississippi Department of Corrections;
and against the peace and dignity of the State of Mississippi.

A TRUE BILL .
Yy Jm 43y //éw “%Q

DISTRICT ATTORNEY /OREMAN OF THE GR#AD JURY

WITNESSES: Bradley Walker

AFFIDAVIT

Comes now Jewel Dunaway, Jr., Foreman of the aforesaid Grand Jury, and makes oath that this
indictment presented to this Court was concurred in by twelve (12) or more members of the Grand Jury and
that at least fifteen ( 15) members of the Grand Jury were present during all deliberations.

Q&Jﬂ /0/«»

fOREMAN OF THE GRA(N?JURY

Sworn to and subscribed before me this the [ Zo day 01'3;%'4 4 1,1 . 2007.

]ﬂ GAYLE PARKER, CIRCUIT CLERK

By /uAcJL\ Cw:lx)b( DC

JUL 1 62007

Y LE PARKER
IRCUIT,C{ERK

By

————an.



