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IN THE COURT OF APPEALS OF THE STATE OF MISSISSIPPI
ND. dolH-CP-DI733-LOA

CHARLES EDWARD WILSEON APPELLANT
CHARLES E. WILSDN A/k i3 WINDING

V.

STATE OF MISSISSIPPI APPELLEE

MoTion FoR REHEARING ENBANC

S

Lomes Now, The Appeliavt, Lharles Edward Wisow, Pro Se., iv the

above Styled Caption Files Bi's Kequest Motiow For Fehearing Enbane
OF the denial of Tost-Lonvickion Reliet. Wherein D1sposrtion Was

held March $thy 3016, Ahrming to Suctessive Writ barred Uhider Mi'ss'ssippi
Lode Aunotated Section 99-39-A3(85 and Protedurvally Tiste - Barred pur-

Suant to MLA Section 99-39-50B). This Lase wvelves Jssues of
Lowsti'tutional Magnitude.

ON August 4th, 3014, thre Appeliant fled his Post-Lowvietion Relef Motsou
in Bhe Liveult Lourk OF Amite Lowvty, Mississippi, pursuat to MOA Section

Q9-39-1, et Seq.. ON October $th, 2014, the Lot Louri dew/ed Appeitaits
Posk-Cowviction Relief Motion as protedurally Tite- Rarred. Ov ﬂppca/ﬁmﬂ

the ﬂMl'fC &uuiy Lircuit Court s the Dis position ol this Lourt AL vmed

l.



the Appellant’s PLR ow March 2th, 301k, 3S a. Suctessive W't Borred
Uder MLA Section 99-39-33W); aud Procedursily Time-Barred pursuawt
to MCA Section 39-39-50),

“The Appellast adultsthat he has atterpled upow Several occassions
to have his Claims heard aMd has beed denied. However, the Appeliant
ISN'E AN Attorney and is unskilled ivthe terminoioay ol the exact
Words +o express to the Lourts’ errors Whi'ch Shouwld be heard /N Lokt
OF Fundomentsl Pairuess Whereas, +h's Court has Stated overaw over
that ervors that altect Fudamental Covst'tutional Rights exempt

oMe 0 & procedural bsr oL LIPLLRA. |

SULCESSIVE INRIT
“The. Lourt 0F Appesis held Hhat the Appedlavt’s (laims /s uwder
& Setoud and Suecessive Wriki's barred becsuse he had previously
Filed 2 PR Motion. Mouk’—vbg ;A/_Mkééﬂ_l&_ﬁ.‘éfﬁj 43 $0.3d 545 éom);
the Liveu't Court oF WBsh/wgton Lountty y Sumtmari]y disas,'ssed Moo
With predudice. The Court of Appeals abfivmed, Upow £iudisig that dleton-
dant’s Motiod Was bavred by Statutory Prohibit o agaivst Successive

Wriks. TThis Lowrt heldthat Appellavt’s (laims of Doué/adeopsmlg wWas
+ime barred puvsusvt o MCH Section 99-39-5@)- Tinte Bar anbl Seckion

aq-39-33(k), Successive. Writ hsrred Sud that his Claist didwot B with/
the Stakutory exceplion Liuder Rowland.

Bowevery Appesiavt ud Rowland, Weve tirte bhayred pursuswt £o MCA
Seetion A9-34-5(), Whevew, this Couwrt held v Rowlond v. State, #230.
3d 503 (M/ss. a010), that deberdat’s double Jeopardy Lla /ms /rplicated

Q.



A Fundamental r Taht Such that /Ewss exiepted From the procedural bsrs of

He Liniform Post-towsvickion Lollaters! Reliet At (LI PCCRA). DVWVU@M
VL State, 593 S0.2d 438, Mawnl v. shate 90 $0.3d A/0 5 JeansINGS. V. Shote, 700
<0.8d 1336y Dukned V. State, 757 s0. 2 397.

The trial Court dismissed Appeliawt’s snd Rowloads Petition as Lie
borred awd-the Court OF Appesk aflirsted. The Appellavt Shoutd beestilled
tothe SoMe Sets vorth Lousideration o1 the lasus as Rowland Where Poced-
urs lly Defoulted, However,as held jn the Rowlonid Supra Erors bt affet
Punda pienttal 1i.ahts ore exempt from the procedural bars of UPeckn.”

Here, 85 did he deleaiant iv Rowlaad Appeitavt’s Lounse] Piled 4o raie
He double Jeopsrdy issue— insofor as Jurisdietiods because mo addibioal Pproof
is Yequired for sound Judical dederminotiod that Appellant’s Plea of Joitty
+to rape run afoul of the Federal aud Stete Constitubiold] Provi'sonts Londeniing
Lormer deopardy, Citing Duhsrt V. State, 98] S0.3d Joss, Jose Wiss. o4 App.
2008), OV the Quectiod of Whether the kidiaping avd a rspe Decurred b dhe
Same tive.

[N_eeke Vi Stote oot S0.8d 743, 750 Miss. 1993), Where the. Prosechlivd
has proved the grester, Or the lesser inkcluded = The dederd ant Moy be ton-
Vieted 30d punished for ove of these pffense~Not both, Theright to be
Pree Lrom double :)eopafdd isa fuodamedta) rigt. “Thus , te Appeliav’s
Plea Was as the underlying Felony ju & Copital sudicbrtent . This Clearly
Vi'v lates the Consbitubiodal prohibitation Bgaivst Multiple Duni'shuest
Por the Same oPlense. LS. Const.y Vi awd Miss. (oust g k., 3. Secdiod 32,

OnN Detesber )?H\,&DIB,‘b\e Howorable. David Aubosy Chandler, MS.
Suprere Court Justice, Stated Tu hi's Order £o Appellant, If a Petitioter

has Not direct|y ppealed Yhe Convietion or Sentence, Retitioner “Must”
Lile his or her Motiod for Rast-Conviekion Collaters| Reliel jw the trial Court?
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Due b this Order fromthe Tustice of Hhe M\sssss;ppo Supreste Lowrt
does Not Make Appellavts PLR a'Quatessive Wik,

ProredugAL BAR

B

A ppe// lant Yeduest Hhis Rehearing in 1'ght 6F He Packs Bt are sct
Lorth inthe Rowlond v. State, 42.50-3d 503 (Miss. 3010), holding that im-
position o & double deopardy Claim Was jn Lact A fundsmestal rightHat
Was exception fromthe Hoeedural Baxs of LIPLLRA.

“This Court held Shat Appeilovt’s Cla/ms wNere dewied dueto the
YeLord ob the evidete iNthe record. In Meana V. Mew York, 433 LS.
lely ba, Yl L.E.2d 45, S.¢4. aul (1475) ; Blackiedge V. Perrd, 417 U.S.3),
3, 40 LEd.2d 1287 94 S.Ct. 308 1974, Whish will be discussed jnHi's
Motion regarding Waiver.

he Bowlad Su pra., isexackly as Appellant 5 u regavds o the proccdural
hay holding, axd the Saet thatdhe Court overruled Hhe holdivg in
Luckest v. Skate, 592 S5.0d 438 ; Manisl v Skate , 490 So. 2 Up; Teantings.
M State, 700 $0.2d 1336, Pukeey v.State , 757 .2d 897, Tn hight
DR dvuble deopsrdy as Braves v. State, 99 So.2d §45-246-47 (My'ss.
9.\007). Thi's Lowt Stated, “UBowever asthe Drotection dgainust double
Jeopardy 15 a Pundarental raht; We Will No¢ appld & Procedura) bar
add Wil address the Merits pf Braves Claiu’

Appeliant has \ever veceived this Consideration; Duly bared
ard/or waived Which double Jespardy 1sa Clatm that Lavwst be

Waived through & plea .+ » Thatabheeted Fundovedtal Constitutional
Yights exeupt one of A Protedural bay C/tinNg EQ&E&L_&[‘A_\@@

4.



;Ilg_,_k&mdg. 2l others; then Appellant Khou Id Yeceie Hhat Same
Lonsideration, berause the Sedeace Hhak Appellant received for kidusping
aNd vape Constitutes aw illegal Sedtearce involving Bi's Fundasestal Yights

Whatever Name or Litle this Court May Seek 40 put on the denial 6f 4
protected vight. The Procedural bar of Mississippi s Unidoru Post-
Lowvietlon Relief et does Nok apply.

Appellant Just Ji'ke Rowland, Fuselier and Lraves argued Hhat
because hi's kidnappiyg and rape Lowvi'ction Vio jated Lie double Jeopsrdy

Clause. Bis Seutence for kidnapping ad rape weve |llegal; aldhough hi's
Detition Was Piled More than thivky(Bo) Years ago ri'ght alier he was
Sewhenced. Tt iwvolved & Luudanteata) Lonstitubions) rght as
Rowland yaud cbhers. Because of this Fundamental right beig in-
Volved that aPleeds fudsmesta Yi9hts, i Should he exerps.
IN Larter V. Rallecty, ioal F, Supp. 533 (4995), the Lovrt hedd ju its tou-
LIugiod, Tt Would be Naive Nok to recogu/ze that Soute preudice 5 bras awvd
Lear lurks inan of us. Butto permit & Loavickion £o be urged hosed tpos
Such Pactors or to permit a Convietion to Stand having uklized Such Faedors
diminishes our Pundauestal Constivutional 1rights.
The Appetiani Was Never advi'sed of hi's rights agalwst double Jeaperdg;
Dwly thst he had & vight £0 a Jurq Lrial, & vight 3gainst Self-iNerimiNation
ANad & right+o Cross examine his Alluscrs. Does Not and wias Not advised of

any of his prodected Yights. Bell V. Skatey 726 So.3d 93.94 (Mi'ss. 1995).
Tu the Rowlawd Supra, Lovstibutes 4 Fudamental rights exceptios. Tks

also hed iN Lvyyv. Skate, 73] So.8d bol, bo3 Miss. 1999) an i /kgal
Seadesne Was Not time barred),(Kennedy Vi State., 732 So. &3 184-186-37
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(Miss. 1999) (Bl ig that kenwedy’s Petition Alleqing aw jllegal Seuteiee
Was Not +ime- barrad 0r barved by ves Judicatd)y Euselier vi State, (59

So. & 519, 534 (Miss. 1995) Qfo/a’wg Hhat Fuselier’s fa/lure to raise hi's
double Jeopardy argument st Hhe hrial fevel Was NotFatal to his Rt tiont,

as the nght +o be Free Fromt double Jeopardy i's & fundantenstal vight), a1t
Lited From Bowland Vi Skate , ¢a 50.2d 503 (Miss. dp o).

Thens, Why Loanmet the Appellsnt rece've +his some Lonsideration 2
FurtherMore y thi's Lovrd has Stated that e right tobe pee from an irtegal
Sewtence is a fundamentsl Lonstitckional right.

“Therelore , A Claim of aw i llegal Sewterce Connvt be Procedursily barred
by the Mississippi Unilormt Tosk-Lomvizdion Collateral Relict Act. Williams £
Skate , 44 Sp. 3 30, 34 Wi'ss.3009). Appellavts [lams Shoul pF beex
Lonsidered.

WAILVER
}Qppe,//au-b IS Not AN Attorney and has Lonstant)y Plead with Bhe Lourd
to Lonsider his Claims. However, the Lot States Hat the Appellaut
has Waived hi's rights. 'ﬂofaﬂor&, fet the Court exarine th's issue.
Pecovding o Euselier v. State o [o54 So.ad 519, 533 Miss. 19953
Fhe Court. Stated Brat Lonvieting Fuselier OF both ﬁe/&wfy Murder ard
the Underlying felony was also a Violation of Fuseliers Fifth Amed-
Ment 1ght agaidst dpub)ejeoparclg¢ Fuselier di'd Not vaise Hads
isSue abdhe trial levely uestions Mot ASserted abthe brial level
are deemed Waived. Fuselicr also lited a5 Bell, brubb V. Stote.,
B84 so.ad1BE (Miss. 1998). kennedy v. State s Ak So.ad 103 (Miss.
ia93), Liekett V. Skate , S8 S0.5d 4ag, 430Wiss. 1991); “Evrors
that affect fundameotal Covsbitukional Yights exerpt ove of &

lo.




protedura) bay Which Would otherwise proh’bit dheirLonssidertion -«
Tetfecson V. State 3 556 S0, ad 10/, 1019 Mi'ss. 19805 A plea of Guitty
does Mot Waive U) the failure of the indicbrient o Lharge 2 Lriminal
offense or More specifically, 4o Lharge an €ssential Elemet oL A

Lyiminal offevse, aud a plea oF gui 4y does vot Wa/ve @) Subject
Matter Jun’&liab’md .
TN Joses V. Thomass 49! W.5.37k, 109S.64. 2533, /05 L.Ed.3d

354 U98D); a Lase relied ow by Fuselier and Bell, the Huited Stabes
Supreme Lourk held that a “Respondent’s initial Lonvietion s Sewteatce
For hoth Peloy Murder and the Underlyi'ng tedony Vivlated biethird aspeet
Ofthe double deopardy Clause, dhe protecdion against Uuitpl panish-
Ments for the Same DchAlSc‘iuposeJ’)'u aSingle Pproceeding? 49/ U.5. At
321, 109 S.£4. a3, o5 L.Ed. A at=3/. “The U.S, Supresie Lourd pre-
Cededts _Meunia V. New Yok, 133 U.S. bl, b4, 4l L.EJ ad 195, Gl S.C4b.
a4l Uans); Blsckledge V. Berry y <417 ihs. 31,30, Yo L.EL3d b3S, 97S. . 0%
(1074), that heid: Wheve ihe Shate Precluded by the Linited States Lonstit-
ution From hauling & defesdant inko Court onatharge, Federal Law ye-
Quires that & Lonvittion Onthst Lharge be Set-dside even /¥ He Lon-
Viekion Was entered pursusnt to A Counseled plea of Quilty?

The State argues that by evber/ng the pPlea, Beil [wiitie] waived his
doubl cbpardy Nghts. Howerer, ‘4 Dlea of Juilty fo a. Chage Does Mot
Waive a Claim Hot—-Jdudged pu its face -~ the Charge i's one the State
May 1ot Lowstitutionally prosecute? Meamla, Supra . - -

J:smm.LQb@, 43a s, iel, 1S~ 9, G7S.tt. 2231, 233L-37, 53 L.

ad 1870417); his foi lows because a. lesser-or— Greater e luded
offense. i3, Por double Jeopadys Q71 3. (k. At 3330-

7.




The LLS. Supreme Lourt has eXplicitly held thataguilty Plea
dbes Not Pretlude A Clsimant From 35serting A double Jespardy CI3iM.

Menna v. Mew York,, 433 1L.S. ol b2 , Gb5.0L. 241,242, Yo L. EIAI

195 (1475)(Per Luriam); “We Consistedtiy have read Meams as hoid-
NG broadly that “bhe ewtry of aguilty Plea does Not Waive a Challenge
based on & Vivlation of the double jeopardy Clause — Yessonig that
Hhe issue of Pretual Quilt | itrelevant to a Clain OF double Jeopardy”

Lnited States V. Akkins, €34 F ad 4ab,437 (5th tir. ia%7) Buot-
J‘fg Luited Stayes v. BrouSsard , loy5 F. ad 504, so5(5their. 198)). « «

IN Lhapuaw V. State s /07 50,34 1170 (8018)sthe. Lourt held
Additionaily, ivRowlaad V. State, this Lourk held ‘ervors alfectig Fudavental
Constitional v ights are ezdépz‘:eai #rou the praCeJura/ bars ofthe IIIN#'&/M

Post-Lowviekion Collateral Relicf fick CUPCLRA) ] ,’)AMJ Lourts have No
discretion Inthis vegard . Kowlawd V. Skate. 43 So.3d 803,507(Miss. 3010).
Atlordingly, we Find the trial Lourt erved in vulivg Lhapuan’s Currest PCR
Mokios proteduraily barred, and the Lourd of Appests exred i affirming the
£ria) Lourt’s Judguents Chapman raises Lred:ble allegations-affecting £t~
Mental Const bubionz ) rights, Which are actepted Proute PLR Statutory
bars, iveludivg the statute oF lividbations found in UPLERA. Rowlands 42 so.
2d at Sob-07 CWe take Bhis opportunity 0 hold, uvequivocsity, that errors
aPbecting Fundamental Lonstitutional rights ave axcepted From the Proced-
Lval bars of the UPCCRAGT inchidivgthe Sbatute’s Lime barsly See AIS0
1115 Reviil V. State, tobA S0.3d i1, 17 (Miss. 1996) (Yeeogizivg due-pocess
Violations ave excepted Fromthe PLR procedural bars and Bat it is
Possible fora lawyers performante £o be S0 debiciovt and 5o predudicial

3.




“that Yhe debdost's fudasental Coustisutiona | Y1'9hts ave Violated); See Doudlas
373 U.S. at 359, 23 S.tL. 9/4 Fiding a1) defewdants are entitled Lo meaning Ful

appeal); Miss. Lode Aw. Seckion 9-7-122 1825)(veQuiring the preservation of )1
Lrivinal Liles for £ithy years Were Hie deboudowt Wos jncyeded aud couvizted).

Loneinsion
i. The trial Lourt Was ixcorrect iv its protedural Ruliig of Not having Proper Jurisdiction
0 Yeview Appeilant’s Claims ow FLR. Appellavt preseded Coquizable Clains Linder +he
bhe Lonsh: bution aud Stotutes dfthe Stote of Mississippi upon Which relicf Lous) be
Qranted . Appeitant Submibs 4ot bhe Datober 2th, 014, dec/sion OF the Aute Lovnity
Lirewt Louvt dismissiug his PR Motion erred in light ofdhis Lovrtsdecisisn /n
Rowland V. State , 43 50. 3d 503 Q0 10), and LAapatant V. State , 01 50,3 1170605,
Lo Spite oF bhis decision, the brial Cowd disaiseed Appellant’s FER Motions, fixding
Ehotdhe Llaius Were Livte- barred and Procedural barred. Appellant is re quired 2> show
Hotdhe trial Lourt's proceduval yulivg Was iN ervor, axd A Substswtial Showisg the
devial OF Fusdasedal Lonstitudiost rights. Bowland, 92 0,31 25535 Lhapatas,
107 Sp. 3d 1170, ﬂppa//avi /s Attus] funocence.
A. The trial Court erred iU NOt reschidd the Meviks ju Appeliont’s Llaims of acdual
Iwnotence . Appellant tlaim that due 103w jilegal Seateace imposed oU him+o be Ji-
legally imprisoned due 0 Fundarectal Constitutiond| ervors.
3. The Appellawt Wbs Serisusly Preudised i the destruction ofexculpatory evid-
ence belore Appellavts divect hppesl Nos perfected . The trial Conrterred i its Hudings
that Appeilavt did wot perfeet an appeal 0F hi's kidwapping Lonviekion Withis the
Porkg-?f ve (45) day Eime limitation. The Appellavt’s claim of eceupstory evidesee
beiug destroyed in bad Bt bebore hisdirect appeal Was Perected did seviously
Predudice Appellavt yespecially Jor DNA testing Which Would prove the Appellant is

Aetual ivwocewce.

q.



4, Appc//aui Was Seriously pchuJ;'aeJ by the State Withholding evidenee
whith was ava,'jabie before 6.«Adun'ﬂg trial, Which would hove tade the put-Loue
difleresi lﬁ eVidexce Was prcszutecl attrial or bcforc sl }bM/ed/er, the evid—

ance wis-Respoudents’ bried States, There was Mever, frou the
butset,any ideniibicstion, jw-Lourk or Out-of4pourt by Rose A Erwin oF

’Plalubﬂ—ﬂpfz//ab% beirg oue of hev kidusppers and ra,ofsé’.’
8. Thebrisl Lourterred i its Fs/ lure o yeview Appelland £13/u o beig put ir
cbuble Jeopardy by isposivg Multiple punishuest for the same obflease i Violstion
OF Appeilant’s Sth Amedutect rights of bhe L1.S. Consd fuksion and Artiede 3, Seedion
38 0f the Mississippi Lowshituion, Dppellant’s Lounse) Biled b 1/ Hhe dpuible
Jeopsrdy Llause issue -~ the right to be free Prou dovbledzopardy /s a fonda-
Mewrtl Constiburtions! 1ight . The Appellact’s idietrtents *857u) 1258 Were disfied
v a Manwer that Sought to furn owe asleged Kiduappivg - rape indo Multiple £riinal
epissdes.

Bl e issues aud Arguatevts Hhat the Appellant Yai'sed 1w hi's AR Were not

Waived, Nor £ise - barred or Procedural barred, Al jssuses db have Ments.

WHEREFORE., PREMISES CONSIDERED, he Appesisvt mspeet-

{ully Request that these Matders Should be veConsidered and Reversed
‘Rerdered.

Done This “Hﬁ_.llﬁl__ clag of A//m/\ A0l A D.

‘Respectluny Submited,

LDuste $diiord Wisa, 43
0 WARLES EDWARD WI LSoN %4483

)



LERTIEICATE OF SERVICE

This doT Certify, that I, the Undersigued, have thisday Cause +o
be Mailed, via the U.S Postal Serviee, First L)ass Postage Pre-paid, the
ongival of theloregoig MOTION FoR REKEARING ENBANC 1o the

Clerk of the Court of Appeals ofthe State of Mississippi, as indicated
below:

Hownorable Muriel BEilS
Post oPPice Box. 249
Jackson, Mississippi 39405 -0349

SO CERTIFIED thisthe L7 _ dayof March, 2nte, 4.5,

{ Wilaaw “9473

mrles Edward Wilson #44492
SMC’:I}JI D-2 , B-Zone , Bed# /1|
P o. Box. 149 lq

LeakesVille, MS 45|

[



Supreme Court of Mississippi
Court of Appeals of the State of Mississippi

a Office of the Clerk

T

Muriel B. Ellis (Street Address)

Post Office Box 249 450 High Street

Jackson, Mississippi 39205-0249 Jackson, Mississippi 39201-1082
Telephone: (601) 359-3694

Facsimile: (601) 359-2407 e-mail:sctelerk@courts.ms.gov

March 8, 2016

This is to advise you that the Mississippi Court of Appeals rendered the following
decision on the 8th day of March, 2016.

Court of Appeals Case # 2014-CP-01732-COA
Trial Court Case # 1857

Charles Edward Wilson a/k/a Charles Wilson a/k/a Charles E. Wilson a/k/a Winding v. State of
Mississippi

The judgment of the Circuit Court of Amite County denying the motion for post-conviction relief
is affirmed. All costs of this appeal are assessed to Amite County.

* NOTICE TO CHANCERY/CIRCUIT/COUNTY COURT CLERKS *
If an original of any exhibit other than photos was sent to the Supreme Court Clerk and should
now be returned to you, please advise this office in writing immediately.

Please note: Pursuant to MRAP 45(c), amended effective July, 1, 2010, copies of opinions will not
be mailed. Any opinion rendered may be found at www.mssc.state.ms.us under the Quick
Links/Supreme Court/Decision for the date of the decision or the Quick Links/Court of
Appeals/Decision for the date of the decision.



IN THE COURT OF APPEALS OF THE STATE OF MISSISSIPPI

NO. 2014-CP-01732-COA

CHARLES EDWARD WILSON A/K/A CHARLES APPELLANT

WILSON A/K/A CHARLES E. WILSON A/K/A

WINDING

V.

STATE OF MISSISSIPPI APPELLEE

DATE OF JUDGMENT: 10/08/2014

TRIAL JUDGE: HON. FORREST A. JOHNSON JR.

COURT FROM WHICH APPEALED: AMITE COUNTY CIRCUIT COURT

ATTORNEY FOR APPELLANT: CHARLES EDWARD WILSON (PRO SE)

ATTORNEY FOR APPELLEE: OFFICE OF THE ATTORNEY GENERAL
BY: BARBARA WAKELAND BYRD

NATURE OF THE CASE: CIVIL - POST-CONVICTION RELIEF

TRIAL COURT DISPOSITION: DENIED APPELLANT’S MOTION FOR
POST-CONVICTION RELIEF

DISPOSITION: AFFIRMED - 03/08/2016

MOTION FOR REHEARING FILED:

MANDATE ISSUED:

BEFORE IRVING, P.J., BARNES AND ISHEE, JJ.

IRVING, P.J., FOR THE COURT:
1.  Charles E. Wilson appeals from the judgment of fhe Circuit Court of Amite County,
denying his motion for post-conviction relief (PCR). He alleges: (1) the trial court erred in
ruling that his PCR motion was time-barred; (2) the trial court erred by not deciding his claim
of actual innocence on the merits; (3) he was prejudiced by the State withholding evidence
and the State’s destruction of exculpatory evidence; and (4) and he was subjected to double

jeopardy.



92.  Finding no error, we affirm.
FACTS

93.  OnOctober 29, 1982, an Amite County grand jury indicted Wilson, along with three
codefendants, for kidnapping one adult female and three children in Tangipahoa Parish,
Louisiana, and removing them to Amite County, Mississippi, with the intent to secretly
confine and imprison them in Amite County against their will. In addition, Wilson, along
with the same three codefendants, was also indicted for the rape of the female victim.! On
March 10, 1983, following a trial, a petit jury convicted Wilson of the kidnapping charge,
and the circuit court sentenced him to a term of life imprisonment in the custody of the
Mississippi Department of Corrections (MDOC). After that conviction and sentencing,
Wilson took a plea deal on the separate, yet related, rape charge. The plea agreement
provided that Wilson would waive his right to an appeal of the kidnapping conviction® and
plead guilty to the rape charge. Also, the plea agreement provided that the State would
recommend that Wilson be sentenced to forty years on the rape charge, with the sentence to
run concurrently to his life sentence on the kidnapping conviction.

94.  On June 20, 1986, Wilson filed a PCR motion, seeking relief from his kidnapping

! The indictment for the rape charge was not made a part of the clerk’s papers in the
matter before this Court. However, the indictment is provided as Exhibit “E-1" within
Wilson’s brief.

? This information was not made a part of the record before us; however, it was
revealed through a search of documents found withing the Mississippi Supreme Court’s
record in Wilson v. State, cause number 57,888.
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conviction. In that motion, Wilson argued that (1) his trial counsel was ineffective; (2)
evidence that was seized pursuant to an illegal search was admitted during his trial; (3) his
confession was coerced; (4) the indictment was defective and, therefore, invalid; and (5) the
State failed to prove the intent element of kidnapping. On July 21, 1986, the circuit court
denied Wilson’s PCR motion. He appealed. On August 24, 1988, the Mississippi Supreme
Court, in an unpublished opinion, found no error in the circuit court’s denial of Wilson’s
PCR motion and, on September 16, 1988, issued its mandate to the trial court.?

5. On August 4, 2014, after a host of other motions had been filed by Wilson and ruled
on by both the supreme court and the circuit court, Wilson filed his second PCR motion, the
denial of which by the circuit court forms the basis of this appeal. Wilson argued in his
motion before the circuit court that (1) the circuit court erred by proceeding on a “fatally
defective indictment”; (2) cumulative errors in his trial proceedings violated his due-process
rights under the Fourteenth Amendment of the United States Constitution; (3) he was actually
innocent; (4) exculpatory evidence in his case was destroyed “in bad faith” before a direct
appeal was processed, thereby violating his due-process and equal-protection rights under
the Fourteenth Amendment of the U.S. Constitution; and (5) he received ineffective

assistance of counsel. On October 8, 2014, the circuit court denied Wilson’s PCR motion

3 We note that the record before us in this matter does not include the unpublished
opinion rendered in this case. However, we were able to find a portion of the subject opinion
upon a search of the Mississippi Supreme Court’s records. The unpublished opinion,
addressing Wilson’s first PCR motion, was issued in Wilson v. State, cause number 57,888.
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as both time-barred and without merit. This appeal followed.
DISCUSSION

6. “Wereview the dismissal or denial of a PCR motion for abuse of discretion. We will
only reverse if the trial court’s decision is clearly erroneous.” Hughes v. State, 106 So. 3d
836, 838 (14) (Miss. Ct. App. 2012) (internal citation omitted). We review issues of law de
novo. Smallv. State, 141 So. 3d 61, 65 (§7) (Miss. Ct. App. 2014). Under Mississippi Code
Annotated section 99-39-11(2) (Rev. 2015), a trial court may deny a PCR motion if “it
plainly appears from the face of the motion, any annexed exhibits[,] and the prior
proceedings in the case that the movant is not entitled to any relief.”
7. We note at the outset that the circuit court addressed only the time-bar, but it seems
clear that Wilson’s PCR motion was also a successive writ. Therefore, we address the
successive-writ bar as well.

L Successive Writ
98.  Mississippi Code Annotated section 99-39-23(6) (Rev. 2015) provides that an order
“denying relief . . . is a final judgment and shall be conclusive until reversed. It shall be a
bar to a second or successive motion under this article.” As we have already noted in the fact
section of this opinion, Wilson filed his first PCR motion on June 20, 1986, and the circuit
court denied that motion. Wilson appealed, and the supreme court affirmed the judgment of
the circuit court. Based on the provisions of section 99-39-23(6), Wilson was precluded from

filing the PCR motion that is the subject of this appeal.



1I Time-Bar
99. Inthis appeal, Wilson’s first argument is that the circuit court erred in dismissing his
PCR motion as time-barred. He asserts that he raised issues affecting his fundamental
constitutional rights. Therefore, according to him, his PCR motion is exempt from the
procedural bars. More specifically, Wilson contends that his indictment was defective in that
it failed to allege that all of the actions constituting the essential elements of kidnapping
occurred in Amite County. Wilson is correct that if his indictment failed to allege an essential
element of the crime that he was convicted of, he would not be precluded from raising that
issue now. However, we note that Wilson raised in his first PCR motion the issue of his
indictment being defective. So this issue is res judicata and cannot serve to remove the
procedural bars. Therefore, we find no meritto Wilson’s argument that the circuit court erred
in ruling that his PCR motion was procedurally time-barred.
910. Mississippi Code Annotated section 99-39-5(2) (Rev. 2015) provides, in pertinent part:

A motion for relief under this chapter shall be made within three (3) years after

the time in which the prisoner’s direct appeal is ruled upon by the Supreme

Court of Mississippi or, in case no appeal is taken, within three (3) years after

entry of the judgment of conviction.
As noted in our recitation of the facts, Wilson’s kidnapping conviction occurred on March 10,
1983. However, the subject PCR motion was not filed until August 4, 2014. As such, the
circuit court found the motion to be time-barred because it was not made within the three-year

time limitation set out in section 99-39-5(2). It is true that our supreme court has stated that

“errors affecting fundamental constitutional rights are excepted from the procedural bars of
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the [Uniform Post-Conviction Collateral Relief Act (UPCCRA)].” Rowland v. State, 42 So.
3d 503, 506 (9) (Miss. 2010). However, “merely asserting a constitutional-right violation
is insufficient to overcome the procedural bars.” Means v. State, 43 So. 3d 438, 442 (]12)
(Miss. 2010).

q11. Asnoted, Wilson also argues that (1) his counsel was ineffective; (2) the State withheld
information regarding a confidential informant; (3) he is innocent; (4) the State destroyed
biological and physical exculpatory evidence; and (5) he was subjected to double jeopardy.
First, as to Wilson’s claim that his counsel was ineffective, we find this issue was raised and
rejected in his first PCR motion. Therefore, this claim is barred by the doctrine of res
judicata. Second, we note that Wilson’s claim that biological and physical exculpatory
evidence was destroyed by the State in bad faith refers to evidence introduced during Wilson’s
trial but later destroyed by the Mississippi Crime Laboratory after Wilson had been convicted.
We fail to see how the destruction of such evidence affects any fundamental right that Wilson
possessed or possesses. This is particularly true since, pursuant to the plea deal, Wilson
agreed not to pursue his appeal of the kidnapping charge. Third, as to Wilson’s claim that the
State failed to disclose that an informant was instrumental in securing his arrest, suffice it to
say that this issue was not raised in the circuit court, but even if it had been, it would have
been procedurally barred as are all of the issues that he did raise. Fourth, Wilson’s claim that
he has been subjected to double jeopardy is premised on his notion that the rape charge, to

which he pleaded guilty, is a lesser-included offense of the kidnapping charge that he was



found guilty of. This argument is so baseless on its face that no discussion of it is warranted.
Moreover, as noted, he pleaded guilty to the rape charge.
CONCLUSION

912. We find that since Wilson was convicted prior to the passage of the UPCCRA, he had
three years from April 17, 1984, or until April 17, 1987, to file his PCR motion. Rowland v.
State, 42 So. 3d 545, 549 (§12) (Miss. Ct. App. 2009) (reversed on other grounds). Since his
motion was filed on August 4, 2014, more than twenty-seven years after it was required to be
filed, the circuit court did not err in finding that it was time-barred. We also find that his PCR
motion is barred as a successive writ because he had previously filed a PCR motion. And
lastly, we find that Wilson has failed to prove that any of the exceptions set forth in section
99-39-5 apply or that errors affecting a fundamental right were committed so as to exempt him
from the procedural bars. Therefore, we affirm the judgment of the circuit court.

q913. THE JUDGMENT OF THE CIRCUIT COURT OF AMITE COUNTY
DENYING THE MOTION FOR POST-CONVICTION RELIEF IS AFFIRMED. ALL

COSTS OF THIS APPEAL ARE ASSESSED TO AMITE COUNTY.

LEE, C.J., GRIFFIS, P.J., BARNES, ISHEE, CARLTON, FAIR, JAMES,
WILSON AND GREENLEE, JJ., CONCUR.



