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IN Ti lE SUPREME COURT OFTUE STATE OF MISSISS1Pl'1 

CASE NO., 2013-0533 

tlE~IA~ SCOTf.INDIVlD liA Ll.Y. ET. Al. 

VERSUS 

ANIlERSON-TVl.l. Y CO~II'A~Y 

REI'U' 8RIU' Of '\Pl'El.l.ASTS 

Ond Argumrnl NOI RtqueslN 

Pal rid. A. CllcbingJ 
MS BlIr 115928 
P. O. Box 20121 
JlIt~on , ~IS 39289·0121 
601 -352-t)470 

Aliornt-) ror Appelllnb 

Appellant .. 

Appt'II~" 



I~ TilE SUPR~:;\1E COURT OF lUE~'" ATE OF' \IISSISSI PPI 

CASE !'iO.: 2013-0533 

HER.\IAN SCOTT. Il"'DlVlOUALL Y. ET. AL AplX'llants 

VERSLS 

ANDERSON·TULLY CO.\lI'A \'" Appell«~ 

Ct:RTIFICA TE OF I;\'TERESTEO l'ERSONS 

The undnsigncd counKI or ruonl enlifies Ihal Ihe folloOl'iog lisled IX'rson~ 
hlll,"f an lntuesl in Ihe oUlcome of thij cue. The reprennlMlilinJ Ire mgde 
PUr!UlIIl 10 Min . Ruin of AplX'Ulnl Pl'O(wure 28 ("XI) in order IhMI Ihe Ju~linJ 
of the Supreme Court m:ll~ e, .JuMle ~Jible dis'IuaJifiullon or rec:uul: 

I. "un,,!.n ~oltlApptllanl 
2. Leroy lIughtslAplX'lIl1nt 
J. Judge Gtorge Ward 
~ . Michael E. K~'lonJA IIOrnC) for APIX'"ul 
5. l'M I. A. C .. chiog!llSlIorne)' for AplX'lIanl 
6. LlIDdman Teller. J rJ Allornr) for Ap~lI« 

7. Tellu.lho~§ell & lIol')on. LLP/Allorney. for Apptl1ff 
8. Indi, idulil membtn of L, nn .. ood Uunling Club. unknm. n/AppeliH 
9. Anderson·Tull} Compln} /Appdlff 

Cert ified . Ihis the 15'· d:ll~ of April. 201~ . 

!sIT'al. A. Cltchlngs 

I'AT. A. Cuchinj:5 
Allorne~ of Record for Appellanl 
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STATDIEiIo,. OFTlU: CASE 

This action wises from II bound:Lr)' line dispute consisting of I .... -ent~ (20) acres. 

more' or less. 'T'he Appelhl.(l1~ aHI."IIe$ WIthe .. nongful cumng and ",mo,'al of timbcr on 

Ihl." disputed [roc! of land tuu caused them subsumtial dama~('5. This ease iJ; bt:ing 

arpc31~-d 10 the Missis..~ippi Supreme Coun 10 determine .... bcther the trial coun erred in 

applYing the doctrine of OOI'erst' posse3Sion in dctmnining lhal PPpi.'Uees the ownership 

of the tract of20 acres of land in dispute. 

1be mouer WII.'i ht-ard on April 16 and 17. 2012. and Final Judgmcrn baving been 

signed on February 22. 201 J is rropcrl) preS('f'.ing and ptlt5uing his claim b~ fiJing an 

appeal. The !rial judge rendered the opinion thaI the dcfcndMli'lad b..-.:n in posscssion of 

the disputed land since 1%9. and an~ question of o\\'n~rship of !he dispul~-d 20 ocrt'S of 

land would be cured under the doctrine of ad\crse p<)SSC'Ssion. l'lIen:fore. the trial judg .. 

held thaI the deft.'lld:lIl1 Antlerwn-Tull y was the owner Ihrouj;h 11th erse possession of saJd 

20 acres of la!KI. 

The appellalll filed a claim with !he Jcffenon County Chancery Coun ror a Release 

rrom Judgment, MRCP Rules 60 (b) (6) and in altcma1i1~ D ncy, trial. At the Ma) 23. 

2{J13 hearing the Chancellor denied plamtiff rt.'qIlCSI for new trail based on Rule 60 

(b)(6). bill the nt.'" I) di~o\CTed e\ idl."oce ",-as aJminC'd inlo record . 

Appellant hIlS submillcd the facts their ramil~ acquired oWllCThhip of 584 acres 

of land dating ba<.:k 10 the }earl925. T1lc ScOIl flUllil} had ownc:T'Ship induding. the 

disputed 20 acre~. y, hich included lellSing of thl." 20 IICrt'S 10 Lynnwood H UlJtmg Club. 
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Whe!n Ilcrman &011 as ltdministnltor nflhc Srot(s Estate, did not rene" the hWllin:; dub 

lease in 1007, a dispute arose. AndeT1iOn-Tully in 2008 through their Anorne). I.lr. 

Teller. infonned the! ~O\1 that tht.') own the disputed acreage and limber rights on this 

'''''. 
Aooerson-T u!!} maintained that they acquired posSC:5sion through Quit Cllim deed of 

lhe dispull-d 20 acres from Atv.ood in 1969. S:I"ICC, the} h.1\/.' CUI timber and marked the 

land "ith blL1t' paint. 

Both Appt"Hanl and AppelJes preseT1ti."d argu.ment on Arri117 and 18.2012. ond thl: 

triot judge: rendered his det:ision in ~brch 101l, ruling the (lwnership of the disputed 20 

acre tract. bcJ(lng tl) Anderson-Tun) b)' the thcor). ohcherse possession. 

ll\t' disputed 20 a.::res is 1'\01\ on appeal befon: Ihis bcmorable ~oun 10 delermine 

"hellier the theor)' of ad\"rniC" possession WlJ.S proJX""rl) applied by using !~ !eslimon) of 

wi~sscs wone 10 the exclusion (If Oilier el·idencc. 

• 
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I. Th~ ChaQt~f) Coun ~rud in d ~l trm i n l n g Iha l a pptllu A ndtnon·TuU~ hl~ 
prO\'l' n b) t ln r a nd ton,"incing ~I idtn« ron! isling of cndiblt I eli l imon~ of 
... ilnt~ a nd Jp«i fi (' aeu IHn ~ ufTiei('nl t n(lligh 10 t nl illed rh t m 10 n"lnt rsh ip 
und~r Ih t Ihtil l') of ad.erst' po~ioQ. 

I'M rule IlIKkT Uwissippi ClHIr """OIllI14. $«Iio" /j./ . /J{I) (Rt .isttl ZOOJ). 

possession b) any pcl'5On claiming 10 Ix the owner for 1M. lime of an~ land. 

There !ICe SIX rtquirai elements in determiOing "helher propcn) a5 beinS adversely 

possessed 111U5 lhe part} daiming tJdlc:rsc po5'lt'SSion musl !,¥O,e b) cle!IC and 

actual or bostile; I)l opm. notorious. and "isible: H) CQnlinuoos and uninlftTUp(rci for I 

Riu~, Prilrllurd, 61 1 So.ld &69, &11 (M in. 1001). 

in an ;ad.crsc ~session claim. here ApPellee claim ad.e!'SC' posse$5ion ancr failing 10 

proH~ the) ov.1l('(f Ihc disputrci 10 lICn!S b) Ilescnpuon within their eked. 1'bt appellants 

Mle' shown ownc~hlp of lhC" disputed uuct. silJ(e 1925. If appellants eletted 10 file-

;ad, ers.e possession us;ng the same elements. !hen tMir yel\J'S of ownC'r1hip and claim of 
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Cast law have pto\ided that the aboH' requiremmlS be: pttsem in ordcr to e51D.blish a 

• 
alhcrse posstssion chum. Since, the: trial coon has found acherse possession I\e ILrC' 

limiled 100. these n:qulrement and " ill briell} reI ie" the clements, for Ihis Ilooorable 

I. gaim of "'. nershill 

Under the claim of ownership 1M question is .... lk-tht.'T the po55e$sory acts relied upon 

by the would be 3therse po5SI."'5!SOr arc sufficient to il) his l1ago\er th.: land and 10 put 

th.c record title holder on OOIicc that the lands IIJl: hdd under an adH'J"5t' claim of 

o ..... nership. llill.'. JOI"UIHI, 17 So. 3d 416 (Me'S. Ct. App. 201J9) 

l11c: Appc!tC'C! cites '"the dmnceUor must look 10 the: quality and not the qWlnli1~ of 

the acts indicali,'c of possession." This cite amounl5 10 W oction.~ of ATeO of quallt} of 

hancsting timber e,'cry 10)'tarS. instead of annwll} or pc:riodiClll!y. 111<- rlUlintenancc 

of the land is intC1'prett"!! to mean mor'(l than 10 yem interval,. prior to harvcsting Ihe 

umber. Then: is no tcslimon) lhat ATCO d1d an) furthc:rance of the disputed land otilcr 

lhan usc: il in 1M ordInal)' nlWlI1Cf in \\hich A TCO used it as a limbe!- company. Since 

A TeO is an old timl:x-r rompan). Ihe)' should hu,c earrfull) dll,:cko:<l theif da:d WKithe 

land records 10 assurr the l\Ceul1iCy ofthcir propcny in 1969. 

The factor of o\\"Ilecllip b) A T('O till.'; not be.!-n mel in their deed. mainlcnance as 

10 PUI the- Appellant Of WI) Other true owner that the) intend to pos.',ess and own this 

propen> ali a requirement of claim of o\\l\Crshlp. 

2. Actual or lI o~tile 

Tne ilClual Of hostile occupalioo ofland nec.:ssa¥) 10 eoostitute a<1I e~ polI!oCS!ion 
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reqUtred 11 corpottal O(:cupalion, acl:(lmpanicd b) a manifest intent to IIold and continue 

to hold the propeny agailliit the claim of all othe"r persons. and oo\'crse 10 the righlS of 

the true owners. llill, 17 So. ~ 431-431 

Under Pulliam ". Bal4'j'n the Mississippi Supreme Coun has repeatedJ) sUlu:d thatlO 

sho" ltCtual or hostile possession. tilt IKh'ersc possessor "must unfurl his flag on the land. 

and letp it flying. so thai \hi: (~ual) O"l1Cr may sce.- 81lmki,ullip \'. PII)'Ion. 605 SO. 

ld 817, 810 (Min 1991). 
• 

] , O(>(,n, Notoriou~ lind Vi<ihlt 

The mere po!SSCssion of land is oot .:oough 10 sntisr~ 11\<: requiremem thai the lId'erse 

posstSSOr' Ulie be considered open. notorious. and visible. An ad,.-O'X possession claim 

"ill not begtn wdess lilt hm(\()wll"'r hallltClUal or oonstrucliw koo" ledge thai !here is l1li 

ad,·cr.;c claim agntnSI his propt:l"ly. This requirement i~ aJ$(} tm,re 10 give the: landowner 

nolice that a person olher than lhem is occupying their land. thus giving them a chllllte to 

regain poS50t'5Sion oflhdr land. Webb I'. OTt ... ·" )'. 4 So. 3d 1078,1083 (Miu. Ct. App. 

1009) 

The Appcllct'S onl) filed 10 Quiet Title after lhe commencement oflhis wi,. therefore 

the Appcllt'Cs hal'C nol gil'cn lilt required IlOlicl' lIS seI out in (jrun ... ooi/ ". I'aung, 80 

So. 3d 140 (/tti)'''' Ct. App.). 

Here. the ChllllCClIor d~'Cided lhal the Appc1J~ A reo had acquired ownership under 

the claim of IIIhersc posscssion .. based on testimony of WiUle5SeS. If ATCO had bec"n 

more open. notoriOUlL and visible then perhaps the ScOIl'S "ould h:ne known of Lheir 

prtscrn:e on the disputed tract prior 10 2003. 
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" . Continunut and unjnlfrrulllrd for a IIC'W or tfO • til" 

~ Appella:s purchased their land III 1969. "xcept the di$l"'tro 20 OCIn. The 

apptllllnts ItifCC that Appellee ha" had 10 yo:an of continuous and unintcnupted 

\Ioil!l consist with hise~clU5i,e claim \0 the right to usc: the propcrl) . £~clu5hc usc is 

at ttx ITI()Sl basic,; ~"C:I tht" inltni of actual and hosIilc pos~ioo. Til satisf) ~ 

dement of e~clU5l\n). the ctalmllIU's coOO\IIC1 must a!Tord an unt\lw,ocaIlodicalioo 

that hi' is exercising dominion ofa soil' OVol1on". Sto",~. Lttl Bu"t F.ml/y I".u t. L 

P .. 9IJI So. ld 448, 4S5. I::.Xdushe uSC IRdiclllt'$ a right 10 usc the l:md aoon OIlier 

members orthe genCT31 public. 

descriptton of the 20 OCml was not ,howl\ in the: deed. The Aptl1ees did nol 1ISseT\ 

OWT"ltrship of the disputoo 20 acrn IrI<:t until :!01O. "hen lhe) filed. Petition to 

Quit! Titlt -~fort. as no:ighbor tnr:re bas b«t1 peaa:ful e\l;staIlCt. unlillhe Scon 

heir refUKd to rt1"Ie" the Linwood Uununa Club lease_ 

SlJMMAKY or ARC LJ"f::'Io' 

Tht AflPClllnl!. I'eSIll."Ctfuily mainlain thaI Inr: Chaneellor \\"11.5 errorcous in his 
• 

finding tNl Appclltt ATeo \lotte the OWI~ of the dlspultd :!Q acre IracL IJIb,(d on 
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3od\l'~ p<lS5<."$$ion. due 10 the: purehasc ofland in 1969 in "hleh the deed did 1101 iry;I\Kle: 

a dc:scriplion of the disputed land in the deed. If appellees are a\lo"ed 10 acquire the 20 

acre tract b) a.he:rsc poSSC:Sl;ion dated back 10 1969, Ihc:n dearly the Appell\lllts ha,e 

prior to 1969 acquired b} adwrse possession. bcC81UC their owne:nohip qf the 20 1ICre5 

dale: baek to 19~5. 

The: Appellees. argue the elenlc:nu of ad,~ possessi()l1 "ere in their favor, 

hQ"e,er. the testimonies gi\"Cm "ere 1101 clear and confusing as the chancellor Stated in 

lIis findings. "lIicll amounted to the dUUlCe:llor bcdief in the most crt'dibl .. \\"iUlCSS. The 

witne5SC'l presented by the Appellees consISted of e:mplo)!:es. a Sl.Ir\'e}or bJred b}. A Teo 

and a communil) person "hQ is abo It rt1<!'ITIbcr of th4: l.inwood Hunting club. which 

makes it questionable liS how creditable ~ the "imesses fOJ" A TCO. 

The appellllnts lITg1.l<.' ilial the specific ocliOl1!l of Appellees A TCO: ha, e not met 

evel) element of advcrse possession because the) canllOt meet tktm based on IC)1imon) 

ofthc 5Ul\'t·y ami the condition of the 20 ocre trac:t of land. The Scotts regularl) tnll ele-d 

the boundat) lino:s and did not obser.·c signs or other nOlices. tllat Appelk'i.-s intended to 

claim the disputed land IlIrough a.d"erst" possession. Sucll actions lIS lIiring help 10 llar.c:-st 

and maintain the timber cvery 10 years is 001 the lind of elentcnt$ SCI fortll in case la" of 

adl'e~ poMCSsion. The Appellees ha,e: only presented those elemCTlls in "hicll the) 

hal e c01ldUCled lIS II result of their IISI.' of the: land "hieh are loggcl'$.. A TeO lICti\'il~ on 

• 
the 20 BCrn tnlCl oflllJld hils been consistent with their conduct on land not in dispule. 

Under Ad,crse P0SSC5sion e:acll element mllst be metlllld the pani\"$ ha'ing lhe 

inll:nllo Ol'on the land in COllSiSlerlCC with the owner. Appellee A TCO are in the business 
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to hanest and cuning of timber, tlx painting of the hluo: h1'1es, e\ cry II to 10 ) ears is no 

proof of o"nenhip, Paint is I10t on e,'cT) tree. but her\' and there. this is 1101 enough to 

pul owrs on nolice that ATCO intm<l to claim under theQry. of ad\trSe possession. 

Appellanls also painted lines on Irrcs. the CQlor of orange on the tll.'CS of Inc 20 OCR' in 

di!p\J.le. Aflpellams has made it known thai liM: fence "hleh is on the 2(1 II<:re WlI.'l built lI.'l 

a manncrof con\';ence and not B border, lIS Aflpt'llees A reo alleges .. 

We the Appellant's maintain thai Appelltt ATCO did not pro,'e the elements at 

trial court !lOr in Appellee's brief Their deed ne,er containe..lthe description Ortlle land. 

nor have lhey ocquin:d it under acherse po5SC'$$ion, because Appclles did not meet tlx 

requirements for lliherse possession, 

Therefore. "C pray thl Ihb honorable CQun fC\ersc the trial court decision and 

find owncn.hip fOT Ihe Appellant or in thc altem&li\c remand Inc case back 10 thc trail 

coun for ti lle and sur'e)in¥ oflhe 20 1ICn: Ullel il\ dispull:'. 

CONCL USIO N 

-illc: Appdlants argue dUll ATCO did 001 provc b) clear and con\'lOcing e,jdence 

nor credible "'5Iimon) thai they \\cre enmled 10 the twenly acres, "hich amounted 10 

error on behalf of thc lrial judgl:', Therefor\'. Inc 1Ippclhmls reqUl.'5t thm this honot1lblc 

eoun to decide this C!l$(' on the meril and nol by whcl"S(' possession, bcc'.tusc appellees 

ha, e IIOt mel Ibc:sc' six requirement 10 establish ownef':lhip. 

In CQnclusion. AppcllllllllS respectfully requests Ihis Court 10 rc,'cl'Se the decision 

of the Chancellor thai Appcll~. ATeO. 0\\115 the IWenl) acres or remand this 'lISe bad. 

10 Jefl'enon CQUIlI)' ChllllCC:T) Coun. for 11 r-;cY> Trial in order 10 establish b) , 



Rbp«lrllll} ~ubmilltd. 

II ER\IA;\ SCOlT 

8\ : ttl PII. A. CllthinD 

.. "T. A. CA TClll'iC;S 
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CE RTIFI C,\TE OF SER\1CE 

I. I'AT. A. CATCIlINGS. Alfurn l" for Arpl' lInnls. ll u mlw 5.-011. 

el. al. hereb) cl' rlif, Ilml I ha' e lhi ~ dll, mai led po~ llIge Ilrc-pllid a trut 
and eorn'('1 ('011) of Appdla nls Repl) · lJrief 10 Iht folio" in \,:. In· " il: 

Judge George \Vard 
PO. llox II " .... 
'atchez. MS 39] 21 

ALL OTIIERS IlY ELECTRONIC MAIL : 

A110ml;') Landman Teller. Jr. 
felll'r Ilassdl & I-Iopson. LI P 
1201 ('hefT) S1. 
" icksburg. MS 39183 

Miss. ~ulueml' Court Clerk 
1'. O. Bo'( 149 
Jackson. ~IS 19105-0~"9 

1 his the _15th da~ (If April. 101" 

sis I'ilt. A Catching!> 


