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I. STATEMENT OF THE ISSUES
The sole issue presented for review by the appellate court is:
(a) Whether the trial court erred in granting summary judgment in favor of
Progressive Gulf Insurance Company.
II. STATEMENT OF THE CASE

A. Nature of the Case

On February 12, 2004, Dorothy P. Robertson and William Robertson Lewis, a minor infant,
were passengers in a vehicle owned by Dorothy P. Robertson and operated by William Shannon
Lewis (the father of William Robertson Lewis). (R. 10; R.E. 6).! The Lewis vehicle was stopped at
the intersection of Highway 35 and Highway 19 when Cleansy Barksdale, who was operating a 1987
International eighteen (18) wheeled logging truék and trailer owned by his employer, Nickerson
Trucking, Inc., failed to stop at the stop sign and violently collided with the Lewis vehicle. (R. 10-11;
R.E. 6-7). In addition, the logs fell onto the back of the Lewis vehicle where Dororthy P, Robertson
and William Robertson Lewis were seated. (R. 253; R.E. 144). Dorothy P. Robertson and William
Robertson Lewis were killed as a result of the collision caused by the negligence of Cleansy
Barksdale. (R. 253; R.E. 144).

The wrongful death beneficiaries filed suit against Barksdale, Nickerson Trucking, Georgia
Pacific, Lofton Timber Company, Charles Donald, Jr., Charles Donald Pulpwood, Inc. and
Progressive Gulf Insurance Company, Inc. (R. 7-10; R.E. 3-6). Georgia Pacific, Lofton, Charles
Donald and Charles Donald Pulpwood, Inc. are no longer parties to this action.

In the Complaint the Appellants sought a declaratory judgment that the $1,000,000.00 policy

issued by Progressive to Lofton Timber Company, LLC, which was in force and effect on February

! As used herein, “R” refers to the Record prepared by the Circuit Clerk, énd “R.E.” refers to the Appellant’s Record
Excerpts.



12, 2004, also provides coverage to Nickerson Trucking and Barksdale for the claims made by the
Appellants. (R. 15; R.E. 11). On April 9, 2008, the trial court granted summary judgment to
Progressive on this coverage issue without a hearing, (R, 559-567; R.E. 178-186) In addition,
Appellants were never given the opportunity to depose any of Progressive’s or Lofton’s
representatives with respect to the coverage issue at hand. (R. 256-257; R.E. 147-148). Appellants
now appeal the trial court’s ruling in favor of Progressive. (R. 1-2; R.E. 1-2).

B. Statement of Facts

On February 12, 2004, Cleansy Barksdale was driving a 1987 International truck for Albert
Nickerson d/b/a Nickerson Trucking. (R. 252; R.E. 143) At that time, Barksdale was hauling a load
of timber that he picked up at Lofton Timber Company. (R. 252; R.E. 143). The timber was owned
by Georgia-Pacific. (R. 252; R.E. 143). While Barksdale was operating the truck he lost control of
the vehicle causing it to crash into a vehicle occupied by Plaintiffs Shannon and Jana Lewis, their
infant son, William Robertson Lewis, and Dorothy Robertson, Minor William Robertson Lewis and
Ms. Robertson were in the back seat. (R. 252-253; R.E. 143-144). When the Barksdale vehicle
crashed into their vehicle the timber shifted from the trailer and fell onto the rear part of the Lewis
vehicle. Both the minor, William Robertson Lewis, and Ms. Robertson died as a result of the
accident. (R.252-253;R.E. 143-144),

On April 27, 2003, Lofton Timber Company and Georgia-Pacific entered into a "Loading,
Unloading, Storing and Watering Contract". (R. 253, 259-269; R.E. 144, 150-160). This contract
specifically requires that Lofton maintain certain types of insurance coverage including hired auto
coverage. (R. 259-269; R.E. 150-i60). The contract states:

18.  During the performance of this contract, CONTRACTOR shall maintain and

keep in force, at its own expense, the following insurance coverage and
minimum limits:



(d)  Comprehensive automobile liability covering all owned, non-owned,
and hired vehicles, with limits as follows:

Combined single limit as follows:

For bodily injury, death and
property damage per occurrence $500,000.00

Or

Split liability limits as follows:

For bodily injury per person $500,000.00
For bodily injury per occurrence $500,000.00
For property damage $250,000.00

(R. 253, 259-269; R.E. 144, 150-160).

The Lofton policy issued by Progressive contains a $1,000,000.00 combined single limit for
hired auto bodily injury and property damage. (R 253-254, 270-283; R.E. 144-145, 161-174). The
policy was specifically issued to provide coverage to the vehicle which Barksdale was driving at the
time of the accident. The "HIRED AUTO COVERAGE" form which modifies Part I of the policy.,
(R. 253-254, 282; R.E. 144-145, 173). This form reads as follows:

HIRED AUTO COVERAGE
We agree with you that the insurance provided under Part I - Liability to Others section of your

Commercial Vehicle Policy is modified as follows:

1. The definition of your Insured auto includes hired autos. Such insurance also applies to:
a. You, as rentee of such auto, in fhe same manner as if you were the owner, and
b. each of the following, as Insureds:
(i) the owner of such auto,

(1)  any lessee of whom you are a sub-lessee,
(i)  any agent or employee of such owner or lessee,
while such auto is being used in your business or by you for personal or pleasure purposes.

2. When used in this endorsement, "hired auto" means an auto which is not owned by you,



registered in your name, or borrowed from your employees and which is obtained under a
short-term rental agreement not to exceed thirty (30) days. (R. 282; R.E. 173).

This endorsement provides $1,000,000.00 in coverage for the vehicle being driven by
Barksdale. Because there is $1,000,000.00 in coverage for the Barksdale vehicle the trial court erred
in granting Progressive summary judgment. (R. 270-283; R.E. 161-174).

III. SUMMARY OF THE ARGUMENT

Lofton and Georgia Pacific entered into the "Loading, Unloading, Storing and Watering
Contract” and, of course, Lofton then hired Nickerson/Barksdale to haul the logs from Lofton’s
timber yard. Although Nickerson/Barksdale may have been an independent contractor they were
specifically hired by Lofton to transport the logs from Lofton’s yard to Georgia-Pacific. The
"Loading, Unloading, Storing and Watering Contract” speciftcally required that Lofton maintain
hired auto coverage for the vehicles that would be transporting Georgia-Pacific’s logs. Thus, Lofton
purchased a policy from Progressive that provided $1,000,000.00 in hired auto coverage.
Progressive argues that the Nickerson vehicle being driven by Barksdale is not a hired auto under the
policy because it was not obtained under a “short term rental agreement not to exceed thirty (30)

*»

days.” However, Lofton hired Nickerson/Barksdale on a job-by-job basis. Thus, every time
Nickerson/Barksdale hauled logs for Lofton the Nickerson/Barksdale vehicle was being operated
under a “short term rental agreement.” Importantly, the term “short term rental agreement not to
exceed thirty (30) days” is not even defined in the Progressive policy. Itis only logical that the hired
auto coverage purchased by Lofton was specifically purchased to provide coverage for the
vehicles/haulers Lofton hired to transport the logs. Because the Nickerson/Barksdale truck was not
owned by Lofton, not registered in Lofton’s name, or borrowed from Lofton’s employees and which

was obtained under a short-term rental agreement not to exceed thirty (30) days there is hired auto

* coverage in the amount of $1,000,000.00 for Nickerson and Barksdale for the claims asserted against



them by Appellants.
IV. ARGUMENT
Standard of Review

The standard for reviewing the granting or denying of summary judgment in the Supreme
Court is the same standard as is employed by the trial Court. The Supreme Court conducts a de novo
review of orders granting or denying summary judgment and examines all the evidentiary matters
before it. The evidence must be reviewed in the light most favorable to the party against whom the
motion has been made. Ifin this view there are genuine issues of material fact and the moving party
is not entitled io judgment as a matter of law, summary judgment should not be entered in his favor.
Henderson v. Unnamed Emergency Room, Madison County Medical Center, 758 S0.2d 422,97,
(Miss, 2000). It has been held that all motions for summary judgment should be viewed with great
skepticism and if the Trial Court is to err, it is better to err on the side of denying the motion. When
doubt exists whether there is a fact issue, the non-moving party gets its benefit. Indeed, the party
against whom the summary judgment is sought, should be given the benefit of every reasonable
doubt, Ratliff v. Ratliff, 500 So0.2d 981 (Miss. 1986). The Court also consistently held that
summary judgment is not a substitute for the trial of the disputed fact issues. According, the Court
cannot try issues of fact on a Rule 56 motion, it may only determine whether there are issue of fact to
be tried. Brown v. Credit Center, Inc., 444 S0.2d 358, 363 (Miss. 1983).

A review of the record in this case clearly shows that the Trial Court was in error when it
granted summary judgment in favor of Progressive finding that the Progressive policy does not
provide hired auto coverage which provides coverage to Nickerson and Barksdale for the claims
made against them by Appellants.

A. The trial court erred in granting Progressive summary judgment.



1. The 1987 International truck that was being driven by Barksdale at the time

of the accident was a "hired auto' under the HIRED AUTO COVERAGE
endorsement,

The contract between Lofton and Georgia-Pacific specifically required that Lofton maintain
hired auto insurance coverage for situations exactly like this. (R. 259-269; R.E. 150-160). Section 2
of the HIRED AUTO endorsement defines "hired auto" as "an auto which is not owned by you,
registered in your name, or borrowed from your employees and which is obtained under a short-term
ren'tal agreement not to exceed thirty (30) days." (R. 282; R.E. 173). The vehicle Barksdale was
driving at the time of the accident meets the definition of "hired auto™ as defined by the policy. (R.
255, 282; R.E. 146, 173). First, the vehicle is not owned by Lofton, but was owned by Nickerson.
(R. 255; R.E. 146). Secondly, the vehicle is not registered in Lofton ’s name. (R. 255; R.E. 146).
Next, the vehicle was not borrowed from Lofton’s employees. (R. 255; R.E. 146). Finally, the term
"short-term rental agreement” is not defined anywhere in the policy. (R. 255; R.E. 146). It is
undisputed that Lofton hired Nickerson to transport the timber from Lofton’s yard. (R. 255; R.E.
146). Lofton knew the timber would be transported by Nickerson and/or one of his drivers using one
of Nickerson’s trucks. Clearly, Lofton hired Nickerson to transport the timber and Lofton certainly
knew Nickerson would use its own vehicle. The policy Lofton purchased was for this exact
situation. (R. 255; R.E. 146). In other words, the Nickerson vehicle was being used by Lofton under
a "short-term rental agreement.” Lofton hired Nickerson/Barksdale on a job-by-job basis. Thus,
every time Nickerson/Barksdale hauled logs for Lofton the Nickerson/Barksdale vehicle was being
operated under a “short term rental agreement.” There is no requirement in the policy that this so
called “rental agreement” had to be in writing nor did Lofton require Nickerson to sign any type of
written contract. Thus, the vehicle being driven by Barksdale was a "hired auto" as defined by the
policy. (R. 255, 282; R.E. 146, 173).

Insurance contracts are liberally construed in favor of the insured and strictly construed

against the insurer. (R. 256; R.E. 147). Burton v, Choctaw County, 730 So. 2d 1, 8 (Miss. 1999)

("our jurisprudence requires that the language in insurance contracts, especially exclusionary clauses,

be construed strongly against the drafter.") (emphasis added); Johnson, 659 So.2d at 871; Garriga

¥



636 So.2d at 662; State Farm Mut. Auto. Ins. Co. v, Scitzs, 394 So.2d 1371, 1373 (Miss, 1981);

Cruse v. Aetna Life Ins. Co., 369 So0.2d 762, 764 (Miss. 1979). The vehicle Barksdale was driving at
the time of the accident was a hired auto as defined under the policy. Any ambiguities with regard to
the policy should be construed in favor of the insured, Lofton, and not Progressive. (R. 256,270-283;
R.E. 147, 161-174). The Progressive policy issued to Lofton does provide $1,000,000.00 in

coverage for Barksdale/Nickerson because the Nickerson vehicle is a hired auto under the policy.

2. Nickerson and Barksdale are additional insureds under the HIRED AUTO
COVERAGE endorsement.

Section 1 of the HIRED AUTO COVERAGE endorsement clearly states that Lofton is an
insured. (R. 256, 282; R.E. 147, 173). Importantly, Nickerson and Barksdale are also insureds under
this endorsement. (R. 256, 282; R.E. 147, 173). The policy clearly states that the "owner of such
auto” and "any agent or employee of such owner or lessee" are also insureds under the policy. Albert
Nickerson is the owner of the vehicle and Barksdale was Nickerson’s employee at the time of the
accident. (R. 256,270-283; R.E. 147, 161-174). They are both additional insureds under the policy.
(R. 256, 270-283; R.E. 147, 161-174).

Progressive conveniently omifted this crucial portion of its policy from its motion for
summary judgment which unequivocally defines Nickerson and Barksdale as insureds under the
HIRED AUTO COVERAGE endorsement. (R. 282; R.E, 173). Again, Georgia-Pacific required
Lofton to maintain hired auto coverage for situations just like this. Nickerson and Barksdale are

clearly insureds under the plain terms of the policy. (R. 256, 270-283; R.E. 147, 161-174).

3. Progressive’s motion for summary judgment should also be denied because
Plaintiffs did not have the opportunity to conduct adequate discovery.

Progressive filed its motion for summary judgment knowing that Plaintiffs had made repeated
requests to depose Progressive’s corporate representative. (R. 130-251; R.E, 21-142). However,
Progressive ignored Appellants’ requests or simply refused to put up its corporate representative for
deposition. (R. 284-286; R.E. 175-177). Malone v. Aetna Casualty and Surety Co., 583 So.2d 186

(Miss. 1991)(Although a motion for summary judgment can be made at any time after expiration of



thirty days from the date the suit was filed, the court should allow the parties reasonably sufficient
time to complete discovery and develop their theories.) Appellants first submit that Progressive is
not entitled to summary judgment because Nickerson and Barksdale are insureds under the policy
and the vehicle Barksdale was driving at the time of the accident was a "hired auto" covered by the
policy. (R. 257; R.E. 148). In addition, the trial court prematurely ruled on the Progressive’s motion
for summary judgment because Appellants should have been given the opportunity to depose
Progressive’s corporate representative before any motion for summary judgment was ruled upon so
the trial court would have had all of the evidence and testimony before it. (R. 257, 284-286, R.E.
148, 175-177). Here, Progressive took the position that because it thought it was entitled to summary
judgment that it did not have to allow its corporate representative to be deposed. (R. 257, 284-286,
R.E. 148, 175-177) Appellants should have been allowed to conduct such discovery before the trial
court ruled upon Progressive’s motion. Plaintiffs should also be allowed the opportunity to depose
Lofton’s corporate representative on these issues as well. (R. 257; R.E. 148).

In addition, the trial court did not even give the Appellants the opportunity to have an oral
argument. The trial court granted Progressive’s motion without even conducting a hearing.

CONCLUSION

Based on the foregoing, the trial court’s ruling granting summary judgment in favor of

Progressive should be reversed.
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