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STATEMENT OF ISSUE ON CROSS-APPEAL

Whether the trial court erred by not awarding Williford his attorney’s fees due to the
Defendants’ intentional breach of contract and willful misconduct?

SUMMARY OF ARGUMENT

Appellee, Stewart Williford, a minority shareholder in Bluewater, cross-appeals the
faiture of the trial judge to award reasonable attorney’s fees. The trial court’s ruling supports an
award of reasonable attorney’s fees because the court found that the Appellants’ (collectively
“Bluewater”) actions constituted a willful and intentional breach of contract and gross
negligence.

ARGUMENT

The trial court correctly found that the Bluewater’s actions constituted a wiliful and
intentional breach of contract and gross negligence, but the court erred on a point of law by
finding that no authority exists for an award of attorney’s fees. This Court should remand the
case for a determination of reasonable attorney’s fees and affirm the decision in all other
respects,

The Limited Liability Company Agreement in this case is silent on the issue of attorney’s
fees. Attorney’s fees are allowed in contracts cases where there is proof of an “intentional
wrong, insult, abuse, or such gross negligence as amounts to an independent tort.” Fought v.
Morris, 543 So0.2d 167, 173 (Miss. 1989). Attorney’s fees may be awarded in licu of punitive
damages. Check Cashers Exp., Inc. v. Crowell, 950 So.2d 1035, 1043 (Miss. App. 2007).

In Fought, the facts showed a corporate squeeze out of a minority shareholder, like the
case at bar. The Mississippi Supreme Court restated the long standing rule that in cases of
breach of fiduciary duty and intentional breach of contract an award of attorney’s fees is within

the discretion of the trial judge.



Here, the Chancellor found that Bluewater’s actions amounted to intentional, willful and
gross negligent behavior. (R. Vol. 6 at 326). The lower court stated in its Findings of Fact and

Conclusions of Law that

The failure of the individual defendants to pay Williford his one-
quarter interest despite agreement to do so constitutes a willful and
intentional breach of contract and is grossly negligent . . . The
intentional breach of contract and gross negligence by the individual
defendants, the Court so finds, is sufficient to render the individuals
liable in addition to the liability of the limited liability companies.

Id. (internal citations omitted, emphasis added). The above quoted record clearly shows that the
lower court found an intentional breach of contract, despite Bluewater’s contention that “He

[Williford] proved no intentional breach of contract.” (Br. of Appellants at 22).

The lower court erred, however, in ruling that the law does not support an award of
attorney’s fees in cases of intentional breach of contract. The court stated that “[a]s to the
attorney’s fee request, the Court does not know of any authority that the Court has to authorize
attorney’s fees, so the Court does not approve attorney’s fees for Mr. Williford.” (Appellee’s R.
Excerpts of Tr. Transcr. at 328). According to Fought and a plethora of similar cases, authority

does exist for an award of attorney’s fees for intentional breaches of contract.

The record evidence supports an award of attorneys fees based on the Chancellor’s
findings. On February 3, 2006, the majority sharcholders voted to pay Williford his one-quarter
share of the company. Despite their vote, the majority of Bluewater shareholders did not pay
Williford, which the Court expressly found in its discretion to be willful, intentional, and grossly

negligent. (R. Vol. 6 at 326).

During the lower proceedings, the court entered multiple orders preventing the majority
shareholders from making distributions out of the company proceeds. The majority disregarded
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these orders and made repeated payments to themselves, which they admitted at trial. (R. Vol. 6
at 275, 287). Bluewater also continued operating and receiving profits without allowing
Williford access to the company and its records. (R. Vol. 6 at 323). Bluewater and the majority
shareholders received over one million dollars after suit was filed, but the majority shareholders
told the court that they had no idea where the money was. (R. Vol 6. at 318). The majority
shareholders were unable to account for the money they received, and they failed to assist the

court appointed accountant with the companies financial records, which the court considered.

The lower court found that Bluewater’s actions were willful, intentional, and grossly
negligent, but it erred in finding that no authority exists for an award of attorney’s fees in such

cases. Remand is appropriate for a determination of reasonable attorney’s fees.

CONCLUSION

This Court should remand this case for a determination of reasonable attorney’s fees and

affirm all other aspects of the lower courts ruling.

Respectfully submitted, this the l > day of April , A.D,, 2009,

JAMES STEWART WILLIFORD, JR.

BY: _ (JorleHicks
L. cLARK HICKS, IR
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